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[Translation]

The Chair (Ms. Lena Metlege Diab (Halifax West, Lib.)):
Good morning, colleagues.

[English]
I call the meeting to order.

Welcome to meeting number 98 of the House of Commons
Standing Committee on Justice and Human Rights. Pursuant to the
order adopted by the House on February 7, 2024, the committee is
meeting in public to continue its study of Bill C-332, an act to
amend the Criminal Code (controlling or coercive conduct). As you
know, today's meeting is to go through clause-by-clause.

Members are attending in person or virtually. I believe we have
no witnesses outside of members. Of course, I'll introduce the peo-
ple in front of us in a moment.

I think members by now know what the rules are if they're at-
tending virtually. I think we're okay with that. There are no witness-
es attending virtually.

I want to welcome the officials who are assisting us today for our
clause-by-clause study of Bill C-332.

[Translation]

We welcome senior counsel Nathalie Levman and counsel Ellen
Wiltsie-Brown, from the Criminal Law Policy Section of the De-
partment of Justice.

May I extend a welcome to both of you.
[English]

Thank you very much for being with us. We will count on you
for any technical information we require on any of the amend-
ments, or for anything that any member wants clarified or that I, as
the chair, wish to have clarified.

I'm ready to start with clause-by-clause, but I want to give a few
instructions first, as I'm mandated, I think, to do.

As you all know, this is an examination of all the clauses in the
order in which they appear in the bill. I will call each clause succes-
sively, and each clause is subject to debate and a vote. If there are
amendments to the clause in question, I will recognize the member
proposing it, who may explain it. The amendment will then be open
for debate. When no further members wish to intervene, the amend-
ment will be voted on.

Amendments will be considered in the order in which they ap-
pear in the bill or in the package that each member received from
the clerk. Members should note that amendments must be submit-
ted in writing to the clerk of the committee. The chair will go slow-
ly to allow all members to follow the proceedings properly.
Amendments have been given a number in the top right corner to
indicate which party submitted them. Once an amendment is
moved, unanimous consent is required in order to withdraw it.

During debate on an amendment, members are permitted to
move subamendments. These subamendments must be submitted in
writing. They do not require the approval of the mover of the
amendment. Only one subamendment may be considered at a time,
and that subamendment cannot be amended. When a subamend-
ment is moved to an amendment, it is voted on first. Then another
subamendment may be moved, or the committee may consider the
main amendment and vote on it.

Once every clause has been voted on, the committee will consid-
er and vote on the title and then on the bill itself. If amendments are
adopted, an order to reprint the bill is required so that the House has
a proper copy for use at report stage. Finally, the committee will
have to order the chair to report the bill to the House. That report
will contain only the text of any adopted amendments, as well as an
indication of any deleted clauses.

I will move to clause-by-clause consideration.

Before the chair—that's me—calls clause 1, there's an amend-
ment on page 1 of the package seeking to create a new clause 0.1.

Mr. Maloney, would you like to move G-1?
® (1110)

Mr. James Maloney (Etobicoke—Lakeshore, Lib.): Yes, I
would, Madam Chair. Thank you.

This is a straightforward amendment that seeks to amend the
Criminal Code to require that anybody convicted under this new of-
fence be subject to their name being added to the prohibition order
when the offender is convicted with respect to a gun prohibition.

The Chair: Does anyone have anything to say on that?
Shall G-1 carry?

(Amendment agreed to [See Minutes of Proceedings])
(On clause 1)

The Chair: We'll go to clause 1 and G-2.

Mr. Maloney.
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Mr. James Maloney: Madam Chair, I would like to move this
amendment. It's a substantive amendment, and I believe it reflects a
lot of the evidence we have heard before us over the course of the
discussion in the last few weeks and reflects the consultations that
had taken place in the process leading up to the discussion of this
piece of legislation.

It reflects, for example, what we've been referring to as the Scot-
tish approach. It changes the nature of the offence. It focuses more
on the accused. It addresses concerns that were raised throughout
our discussion that might, as previously proposed, result in victims
reliving some of these horrors they had been put through. I think
the amendment is quite comprehensive, changes some of the termi-
nology and captures much of the language that we all, I believe,
supported during the course of our debate.

I will leave it there, Madam Chair, and look forward to hearing
from others.

The Chair: Before we continue, I have to inform you that if G-2
is adopted, BQ-1, BQ-2, BQ-3, LIB-1, BQ-4, BQ-5, CPC-1 and
BQ-6 cannot be moved due to a line conflict.

As House of Commons Procedure and Practice, third edition,
states on page 769:
Amendments must be proposed following the order of the text to be amended.
Once a line of a clause has been amended by the committee, it cannot be further

amended by a subsequent amendment as a given line may be amended only
once.

I now have a list of speakers. Before we go to the list of speak-
ers, I'm personally going to ask the staff who are here to support us
to provide us a bit of a technical explanation.

® (1115)

Ms. Nathalie Levman (Senior Counsel, Criminal Law Policy
Section, Department of Justice): Thank you, Chair. I'd be very
pleased to give a technical overview of the various components of
the proposed provisions in this amendment.

This proposed coercive control offence would prohibit engaging
in “a pattern of conduct”, which is the act element of the offence,
with the intent to cause an accused's intimate partner to believe
their physical or psychological safety is threatened, or being reck-
less as to whether their pattern of conduct could have this effect.
This is the fault or mental element of the offence.

In respect of the mental element in proposed subsection
264.01(1), a person who intends to cause their intimate partner to
believe their safety is threatened either desires that outcome or is
virtually certain that their conduct will result in that outcome. A
person who is reckless as to whether their conduct could cause their
intimate partner to believe their safety is threatened is aware that
their conduct is likely to have that result and proceeds to engage in
the conduct despite that risk.

This approach is closely modelled on the mental element in Scot-
land's domestic abuse offence, but uses terminology that has mean-
ing in Canadian criminal law. For example, “intimate partner” is
defined in section 2 of the Criminal Code as including “current or
former spouse, common-law partner and dating partner”. “Pattern”
has been interpreted in the context of the dangerous offender provi-
sions to apply where conduct is engaged in at least twice. “Safety”

has been interpreted in the criminal harassment and human traffick-
ing context to include psychological safety.

I'll now move to the act element of the offence in proposed sub-
section 264.01(2). The act element is, as I've said, engaging in a
pattern of conduct. That is defined as “any combination, or any re-
peated instances” of any of three types of conduct—first, violence,
including attempted and threatened violence toward the intimate
partner, the intimate partner's child, their animal or anyone known
to them; second, “coercing or attempting to coerce the intimate
partner to engage in sexual activity”; and third, conduct that could
in all the circumstances reasonably be expected to cause the inti-
mate partner to believe their physical or psychological safety is
threatened.

Notably, the first two categories of conduct constitute criminal
conduct in and of themselves. The last category encompasses sub-
tler forms of conduct that are generally non-criminal behaviours in
other contexts.

The definition of this third category of conduct is informed by
the Criminal Code's definition of exploitation for the purposes of
the human trafficking offences. It uses an objective test and relies
on the concept of physical and psychological safety. Appellate ju-
risprudence interpreting that definition clarifies that the test is ob-
jective, meaning that the focus is on whether the conduct could rea-
sonably be expected to have the prohibited consequence, not on
whether it actually had that consequence. In particular, proof that
the victim actually feared for their physical or psychological safety
is not required to meet the test.

A non-exhaustive list of examples of this third category of con-
duct is provided to assist criminal justice practitioners in identify-
ing conduct that could reasonably be expected to cause a com-
plainant to believe their safety is threatened, including more subtle
forms. This list is informed by relevant legislation in other jurisdic-
tions, as well as input from Justice Canada's 2023 engagement pro-
cess, including the lived experiences of survivors.

® (1120)

The list highlights that abusers may engage in subtle forms of
abuse that do not constitute criminal offences in and of themselves
and that may not be readily recognizable as coercive, particularly if
considered out of context. This approach is also informed by the
coercive control offences that have been enacted in Scotland, New
South Wales and Queensland.

Clear act elements may also assist with interpreting and applying
the offence. For example, courts may infer the offence's mental ele-
ment from evidence that the accused repeatedly engaged in the pro-
hibited conduct.

Moving now to the interpretive provision in proposed subsection
264.01(3), this provision directs consideration of “the nature of the
relationship” between the accused and the complainant, including
whether the complainant was in a “position of vulnerability in rela-
tion to the accused.”
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This factor is to be considered when determining whether any
conduct could reasonably be expected to cause the intimate partner
to believe their safety is threatened. The purpose of this provision is
to assist in minimizing opportunities for the offence to be
weaponized against the victim by requiring consideration of the
whole context of the offending and, in particular, any power imbal-
ance between the accused and their intimate partner, which is gen-
erally present in relationships marked by coercive control. Situating
the alleged conduct in the overall context of the relationship at is-
sue could assist in identifying the true aggressor, including in cases
involving mutual intimate partner violence allegations.

Turning now to the penalty provision in proposed subsection
264.01(4), the proposed penalty is a maximum of 10 years on in-
dictment, which would treat the offence the same way as criminal
harassment and would ensure its eligibility for dangerous offender
and long-term offender designations.

Finally, the “for greater certainty” clause in proposed subsection
264.01(5) clarifies that safety includes “psychological safety”,
which has the same meaning it has in the context of the Criminal
Code's criminal harassment and human trafficking provisions.

I hope that assists the committee. I will be happy to try to answer
any of your questions.

Thank you.

The Chair: Thank you very much. That explanation is extremely
helpful and valuable as we continue to do clause-by-clause. I hope
it has benefited members as well.

I have a list of speakers, starting with Ms. Gladu. Then it's Mr.
Caputo, Monsieur Fortin, Mr. Moore and Mr. Garrison.

Ms. Gladu, we'll start with you.

Ms. Marilyn Gladu (Sarnia—Lambton, CPC): Thank you,
Chair.

You'll recall that when we were going through testimony, I wasn't
opposed to having a list. In fact, I think a list of what constitutes
coercive control would be very helpful in the training of police offi-
cers and justices. I don't really like this list compared to the list
England has, because I think there are some problems in this one.

Let's think about the limit on medications. I was thinking of
some of my family members who are bipolar, for example. Some-
times they think they're feeling well and they don't want to take
their medication, and their partner basically forces them to take
their medication; otherwise, they escalate into a bad place. That's
one of the things that are considered coercive control in this list.

I would rather not have the list in there. I thought originally that
having a list would mean more convictions, but we heard testimony
that in England, 6% of cases that were brought forward saw prose-
cution, and out of the 700 that were prosecuted, only 3% saw con-
viction. I'm not sure that this is going to actually fix the problem.

I think there might be a couple of things on the list that are prob-
lematic, so I'd prefer not to have it.
® (1125)

The Chair: Thank you, Ms. Gladu.

I would like to receive a response from our guests, who are here
to help us, specifically on what Ms. Gladu mentioned.

Ms. Nathalie Levman: It's important to remember that none of
the conduct listed in that list can be considered prohibited conduct
for the purposes of the offence unless it is considered, in all circum-
stances, to reasonably be expected to cause the intimate partner to
believe their physical or psychological safety is threatened. That is
the legal test. That conduct is illustrative of types of conduct that
could meet that test and that we know have met that test in real
lived experiences, but the test would need to be met before it could
be considered prohibited conduct for the purposes of the offence.

The Chair: Ms. Gladu, are you okay with that? Do you have
anything to add to that?

Ms. Marilyn Gladu: No. You can go to Mr. Caputo.

The Chair: Mr. Caputo, go ahead, please.

Mr. Frank Caputo (Kamloops—Thompson—Cariboo, CPC):
Thank you to our subject matter experts here. I appreciate what you
said. I hope I don't paraphrase incorrectly, but what I took you to
say is that the legal test requires the outcome—it's the intent to do
this or it's reasonable that this is going to follow—as in the wording
in the act, that a person would fear.... Again, I'm paraphrasing.

My concern, though, is this. Obviously, that's when we get to the
point of conviction. At that point you're before the judge or jury, as
the case may be. When we're looking at things like controlling
physical appearance or access to health services or medication, my
concern is that perhaps we are muddying the waters about what this
entails. Obviously, none of us want to see coercive behaviour and
any behaviour that's isolating.

Like Ms. Gladu, I have some issues, especially on the medication
end or when a person expresses spiritual beliefs. This is something
couples are often going to discuss. At what threshold or point does
that bleed into criminal behaviour? I understand the test that you've
enunciated, but that line is less clear for me. I'm not looking for an
answer from the experts. I'm just intervening with some concerns.

The Chair: Thank you, Mr. Caputo.

I personally would like to know if you have anything you can
share with the committee and the public at large, who are listening
and have a stake in this, on that exact point.
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Ms. Nathalie Levman: As I said in relation to the other ques-
tion, none of that conduct can be prohibited conduct or considered
coercive conduct for the purposes of this offence unless it meets the
safety test. It has to be considered to be reasonably expected to
cause the intimate partner to believe their physical or psychological
safety is threatened. However, in addition to that, we have to re-
member there is a mental element that also needs to be proven,
which is either intent to cause the intimate partner to believe their
safety would be threatened or being reckless as to whether that
would ensue from their conduct.

There are a lot of protections built in to ensure that the list of
conduct is truly just illustrative and based on the lived experiences
of those who have gone through this or are being subjected to this
horrific crime—or soon-to-be crime, perhaps, as it's up to you to
decide that. It's very carefully crafted to ensure that only the person
who is holding the power in that relationship, not the vulnerable
person, would be captured by it through both the intent element and
the way this third category of conduct is defined with respect to the
legal test. It has, by the way, a lot of appellate jurisprudence inter-
preting it, so we know what it means, at least in the context of hu-
man trafficking, which is an overlapping type of crime.

® (1130)
The Chair: Thank you very much.

Mr. Caputo, please go ahead.
Mr. Frank Caputo: Thank you. That's very helpful.

Just so I'm really clear here, let's take proposed subsection
264.01(6) as an example. A person must cause their intimate part-
ner to believe that their partner's safety is threatened, or they must
be reckless to the belief that their safety is threatened, if they en-
gage in conduct that controls the intimate partner's expression,
thoughts, opinions or religious or spiritual beliefs. The connection
there is that the victim in this case has to feel a threat to their per-
sonal safety that the accused either intends or is reckless to, based
on how the person is expressing their spiritual beliefs. Do I have
that right?

Ms. Nathalie Levman: [ think you first need to go to the legal
test that's in the third category of conduct, which is whether or not
the conduct could reasonably be expected to cause the intimate
partner to believe their safety is threatened. The first analysis that a
court would need to struggle with is the way in which that particu-
lar accused is seeking to control those forms of expression. Could
that reasonably be expected to cause the intimate partner to believe
their safety is threatened?

In addition to that, the intent element or the mental element
would also require proof. That could be inferred from multiple ex-
amples of prohibited conduct, including, for example, if the ac-
cused engaged in violent conduct, sexually coercive conduct or
some conduct from the third category, which is any conduct that
could reasonably be expected to cause the intimate partner to be-
lieve their safety is threatened.

These are just examples of different ways, as we've seen in the
literature and the research, that coercive controllers have sought to
control their victims. This has to be read in the context of the over-
all offence, and you have to remember that the legal test will re-

quire proof. It's an objective one, so it's based on what a reasonable
person would think in that particular context. Scotland, New South
Wales and Queensland also ask for that analysis.

Mr. Frank Caputo: Thank you.

I have one last follow-up question; I apologize. This is very help-
ful. You're being very clear here.

The first element that would have to be proven beyond a reason-
able doubt is.... It's an objective test, not a modified objective test.
Is that correct?

Ms. Nathalie Levman: Some may say that you're also supposed
to consider all of the circumstances of the offending, which does re-
quire an analysis of that particular context. The interpretive provi-
sion helps with that. It tells the criminal justice practitioner who's
looking at that situation to look at the whole context of the offend-
ing to try to identify where a power imbalance is and where a posi-
tion of vulnerability is.

Mr. Frank Caputo: We may actually be looking at this in part
through the victim's eyes objectively, and then there's a requirement
of proof of intent or recklessness.

I'm sorry it took me so long to get to that.
Ms. Nathalie Levman: Yes, you are correct.
Mr. Frank Caputo: Thank you.

The Chair: Thank you, Mr. Caputo. Your questions are very
helpful.

[Translation]

Mr. Fortin, you have the floor.
® (1135)

Mr. Rhéal Eloi Fortin (Riviére-du-Nord, BQ): Thank you,
Madam Chair.

Ms. Levman and Ms. Wiltsie-Brown, thank you for being with us
today.

Madam Chair, before I ask my questions, I'd like to make a gen-
eral comment.

Amendment G-2 makes sense to me at first blush, but I confess
I've only had time for a cursory reading. We received the amend-
ment on Friday afternoon. I understand that it respects the deadline
we set ourselves, but [ had to participate in several activities in my
riding, so I didn't have time to get a team together and study all of
this. I'm certainly not the only MP in this situation.

It must be said that amendment G-2 proposes a rewrite of the
bill. I'm not saying it's a bad rewrite. The problem I see with it,
however, is that the testimony we heard was on the old text; the bill
was then rewritten on Friday afternoon, and on Monday morning
we have to decide whether or not to pass it. This seems to me to be
a rather rapid process. I think we would have benefited from work-
ing earlier on the new text. At the very least, we could have held a
meeting to work with witnesses on the new text.

That was my introductory comment.
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Personally, I'd like all parliamentarians to have the time they
need to do the work. When an amendment aims to change a sen-
tence or a paragraph, that's fine, that's the usual process. However,
to rewrite a bill on a Friday afternoon and have to vote on it on
Monday morning seems to me almost disrespectful of the commit-
tee's work. I say this with all due respect for my colleagues on the
government side. I imagine they're acting in good faith and want to
do what's best. That said, I think we're moving a little fast on this
one.

For our part, we had prepared some...

Is everything all right, Madam Speaker? May I continue?

The Chair: I quite understand what you're saying. I am checking
the dates with the clerk. I see here that the amendments were sent to
committee members at 8:56 a.m. on Friday.

Mr. Rhéal Eloi Fortin: I was told they were received at
lunchtime, but—

The Chair: I understand exactly what you're saying.

Mr. Rhéal Eloi Fortin: Even if they'd been received at 9:50
rather than noon, it wouldn't have made much difference. Either
way, it didn't give us much time.

The Chair: I understand what you're saying.

Mr. Rhéal Eloi Fortin: You'll understand that my party held its
general caucus this weekend. I had a tour scheduled in Quebec on
Friday. On Sunday, I took part in activities in my riding. Plus, I try
to have a personal life at the same time, when that's possible, but [
don't always have the time.

So, to receive a new piece of legislation on a Friday morning like
that...

The Chair: I understand very well what you're saying. I think
everyone's situation is probably the same.

Mr. Rhéal Eloi Fortin: Yes, I can imagine. I'd be surprised if
anyone told me that the people around the table had nothing
planned for the weekend and that everyone was waiting for the
government's amendment so they could work on it all weekend.

That said, we had prepared a number of amendments. I under-
stand that my NDP colleague is going to work with the government
on amendment G-2, so maybe I'm wasting my breath. Again, it's
somewhat disappointing to think that we did all this work for noth-
ing. I wish I'd known that in advance. Anyway, I don't know if we
can incorporate the changes proposed in amendments BQ-1 and
BQ-6, which go together, into amendment G-2.

In the current text of the bill, proposed subclause 264.01(1) be-
gins: “Everyone commits an offence who...engages in”, after
which amendment BQ-1 proposes to add “without reasonable
cause”, to the acts that are listed in the rest of the wording. I'm talk-
ing here about the version without the changes proposed in amend-
ment G-2. Can we incorporate this proposal into amendment G-2?
It would be in the same place. I think that would be appropriate.

Amendment BQ-6 proposes to delete a passage from the current
version of the bill. The provision begins at line 25 on page 2 and
provides an exception in cases where “the accused was acting in the
best interests of the person”. However, we've heard from witnesses
that this can be a bit of an issue. What is considered to be a person's

best interests can vary from one individual to another. This wording
strikes me as problematic in terms of how the courts might interpret
it, or at the very least, how the accused might interpret it. In fact,
any defendant could say that he acted in what he considered to be
the victim's best interests. In such a case, one could question the
mens rea and end up acquitting the person on the basis that he be-
lieved he was acting in the victim's “best interests”.

That is why we believe this provision should be removed and in-
stead the words “without reasonable cause” should be added to pro-
posed subclause 264.01(1). In this way, the wording would indicate
that anyone who engages without reasonable cause in all of the
specified behaviours is committing an offence. In this case, if an ac-
cused says he had reasonable cause, the courts can assess this fact
more generally and objectively. Let's take a situation where the ac-
cused individual acknowledges having acted in a controlling and
coercive manner, for example by preventing their spouse from go-
ing to such and such a place or doing something, but says that they
did so because it was really reasonable to do so in the circum-
stances. That's different from saying they thought it was reasonable.
The court, objectively, will judge whether or not there was an ele-
ment of reasonableness in the actions taken.

It seems to me that this wording would be more respectful of all
the situations we're trying to cover. This is new law. Everyone has
probably behaved in a controlling and coercive way in their lives,
particularly towards their children, and reasonably thought it was
necessary to do so. In this case, I think the behaviours in question
were often unreasonable. We're tackling the problem. For my part, I
fully agree with Bill C-332. I agree with all the arguments that our
colleague Ms. Collins presented to us in committee and that our
colleague Mr. Garrison also expressed many times in a previous
Parliament. Parliament does indeed have to tackle this problem, but
I still think we need to proceed cautiously. I think it would be more
prudent to state that the actions must have been taken without rea-
sonable cause. That way, if, for whatever reason, the court finds
that, in a given situation, the accused acted reasonably, he could be
acquitted and not sent to prison for 10 years.

This is the nature of amendment BQ-1. I understand that it is not
yet under consideration, since it comes after amendment G-2,
which we are discussing at the moment. I mention it, however,
from the perspective that we're about to throw everything else in
the trash.

® (1140)

First, I'd like to know if the witnesses agree with my interpreta-
tion or if I've been mistaken in some way. If the witnesses tell us
that it would be wise to do what I propose, is it possible to present a
subamendment? I don't know how it could be done. I'll leave the
practical matters to you to decide, Mr. Clerk and Madam Chair.

I'd like Ms. Levman and Ms. Wiltsie-Brown to comment on the
element of reasonableness, that is, inserting “without reasonable
cause” in proposed subclause 264.01(1). The new subclause would
thus read, “Everyone commits an offence who, without reasonable
cause, repeatedly” engages in the acts that are mentioned.
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That was a long question, and I apologize, but I think the expla-
nations were necessary.

The Chair: Ms. Levman, you have the floor.
[English]
Ms. Nathalie Levman: Thank you for the question.

Government amendment G-2 is intended to address the concern
that the accused should be able to avoid criminal liability if their
conduct was reasonable in the circumstances. Specifically, it's be-
cause the proposed offence builds in a requirement that conduct
that isn't criminal in and of itself must “reasonably be expected to
cause”—

[Translation]

Mr. Rhéal Eloi Fortin: Can you clarify which part of amend-
ment G-2 you're talking about?
[English]

Ms. Nathalie Levman:
264.01(2)(c), which reads:

engaging in any other conduct—including conduct listed in any of the following
subparagraphs—if, in all the circumstances, the conduct could reasonably be ex-
pected to cause the intimate partner to believe that the intimate partner’s safety,
or the safety of a person known to them, is threatened

Yes. It's in proposed paragraph

It's built in.
® (1145)
[Translation]

Mr. Rhéal Eloi Fortin: Thank you, but that aspect of reason-
ableness is not what I'm concerned about.

Proposed paragraph (c) says, “if...the conduct could reasonably
be expected to cause the intimate partner to believe that the inti-
mate partner’s safety...is threatened”. That part is fine.

However, in some situations, the accused could say that it's en-
tirely reasonable that the partner believed their safety was threat-
ened. The question is whether the accused had reasonable grounds
to commit the acts. If, in the opinion of the court, the accused had
reasonable grounds to commit the acts, despite the fact that it was
reasonable for the partner to believe that their safety was threat-
ened, the accused should be able to be exonerated. That should be a
valid defence.

There are two elements of reasonableness, therefore. With regard
to paragraph (c), which you're referring to, the question is whether
it's reasonable by anyone's standards to believe that the intimate
partner may have believed that their safety was threatened. It may
be reasonable to think that they may have believed that. However,
did the accused have reasonable grounds to act as they did? I don't
know if that's clear, but there is a difference between the two. It's
not the same element of reasonableness. The notion of reasonable-
ness is not measured in the same way or at the same time.

I didn't see that in amendment G-2. As I said, though, I didn't
have time to carefully read each line of amendment G-2 earlier. I
just skimmed it.

I'm sure you read it before this morning. I'd appreciate it if you
could offer some reassurance in that regard. If not, might it be pos-

sible to find a way to include our proposed amendment in amend-
ment G-2?

[English]

Ms. Nathalie Levman: [ think the concern you've raised is par-
tially addressed by what I've already described in proposed para-
graph 264.01(2)(c), but it's also addressed in the clarified mental in-
tent element.

A person cannot be convicted of this offence unless they actually
intended to cause a person to believe that their safety was threat-
ened or were reckless as to that fact. If you have reasonable cause
or what you did was reasonable in the circumstances, that is also
going to be reflected in what the person intended, and the intent el-
ement is unlikely to be made out as well. You therefore have two
protections built in to the offence as drafted, in my view.

[Translation]

Mr. Rhéal Eloi Fortin: I imagine it's pointless to put the same
question to Ms. Wiltsie-Brown, who probably agrees.

[English]

Ms. Ellen Wiltsie-Brown (Counsel, Criminal Law Policy Sec-
tion, Department of Justice): I do have the same opinion, yes.

[Translation]
Mr. Rhéal Eloi Fortin: That's what I figured.

With all due respect to Ms. Levman, and I do indeed have a great
deal of respect for her, I don't find that reassuring, because the cri-
terion of reasonableness mentioned in proposed para-
graph 264.01(2)(c) is not the same as the one we proposed in
amendment BQ-1.

Maybe I could once again ask my colleague, Mr. Maloney, if we
might consider amending proposed subsection 264.01(1) in G-2 to
include the words “without reasonable cause” after the words “Ev-
eryone commits an offence who”.

The Chair: The usual process at this committee is that if you
want to move a subamendment, you have to submit it in writing so
we can see exactly how it would fit into the text of the amendment.

® (1150)

Mr. Rhéal Eloi Fortin: The problem is that I can't submit it to
you in writing, because I just got it this morning.

However, it's identical to the wording in amendment BQ-1. It
amends line 7 of clause 1 on page 1. Proposed subsection 264.01(1)
in amendment G-2, which repeats the beginning of the wording
proposed in Bill C-332, says: “Everyone commits an offence who
engages in a pattern of conduct”. In amendment BQ-1, I'm propos-
ing that the words “without reasonable cause” be inserted after “Ev-
eryone commits an offence who”.

After consulting our knowledgeable analysts, I would point out
that it should actually be inserted after the words “commits an of-
fence who”, as in amendment BQ-1. The text would therefore read
as follows: “Everyone commits an offence who, without reasonable
cause, engages in a pattern of conduct”.

The English version would say:
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[English]

Everyone commits an offence who, without reasonable cause,
Then it's “repeatedly” and the rest of the paragraph.
[Translation]

In French, after “quiconque se livre”, we would insert “sans mo-
tif raisonnable”, and the rest of the text would remain the same.
[English]

The Chair: I'm going to ask that it be reread by those at the table
because I think one of the words you used in English was not cor-
rect. Wait just a second.

[Translation)

Mr. Rhéal Eloi Fortin: That's what's in BQ-1.
[English)

The Chair: We're going to reread what we think you are saying.
Just give us a second.
[Translation]

Mr. Rhéal Eloi Fortin: Okay.

Ms. Dana Phillips (Committee Researcher): Thank you,
Madam Chair and Mr. Fortin.

The text as amended by the subamendment would read as fol-
lows:

264.01(1) Everyone commits an offence who, without reasonable cause, engages
in a pattern of conduct referred to in subsection (2)

[English]
The Chair: Madam Gladu, do you have something on that?
® (1155)

Ms. Marilyn Gladu: Yes, I just want to say that I agree with
putting that in there.

Hon. Rob Moore (Fundy Royal, CPC): Do we have a speaking
list?
The Chair: We do for the subamendment he just put forth. Once

we deal with the subamendment, you're the first one on the list on
the amendment. I now have to deal with the subamendment.

Can I ask our witnesses if they have any explanatory comments
to share with us on adding “without reasonable cause”?

Ms. Nathalie Levman: I would just note, from a technical per-
spective—

The Chair: That's the word: technical.

Ms. Nathalie Levman: —that the way the amendments are
drafted now imports the reasonable analysis to the third category of
conduct only, the one that is largely non-criminal in nature. Putting
“without reasonable cause” in the chapeau of proposed subsection
264.01(1) would allow that analysis to also apply to conduct that is
criminal, as defined in proposed paragraphs 264.01(2)(a) and
264.01(2)(b) in G-2, so violent and sexually coercive conduct.

That's my comment from a technical perspective.

The Chair: Are you saying that somebody can commit some-
thing sexually coercive—whatever word you used—if they commit

the offence without reasonable cause? I'm sorry. Can you explain
again what you just said?

Ms. Nathalie Levman: I'm not sure that it would be successful,
but it opens the door to that argument. Engaging in a pattern of con-
duct without reasonable cause where the pattern of conduct is de-
fined to include sexually coercive conduct and violent conduct
opens the door to arguments that engaging in that conduct could be
done with reasonable cause.

The Chair: Ms. Gladu.

Ms. Marilyn Gladu: Could you give us an example of where
somebody could justify that they had reasonable cause to commit a
violent or sexually assaulting act?

The Chair: I don't know the answer to that. I guess we're trying
to get a technical explanation.

Is that a possibility?

Ms. Nathalie Levman: As per my previous remarks, I think it
would be highly unlikely to succeed, but it opens the door to that
type of argument. That is why the reasonableness test is built in to
the third category of conduct, which tries to identify and target
more subtle forms of coercive conduct that aren't necessary crimi-
nal offences in and of themselves. That's why you have the objec-
tive reasonable test there to help the court and other criminal justice
practitioners identify what types of conduct could amount to con-
duct that would reasonably be expected to cause the intimate part-
ner to believe their safety is threatened.

The Chair: Mr. Moore, go ahead.

Hon. Rob Moore: Madam Chair, the more I listen, the more
frustrating this whole process is, and I'll tell you why.

G-2 is not an amendment to this bill. G-2 is an entirely new bill.

Backing up a bit, in April 2021, this committee agreed that the
government should act on controlling and coercive behaviour, in-
cluding in the Criminal Code. MP Collins, an NDP member, and
Mr. Garrison brought forward Bill C-332. We have had three days
of witness testimony on Bill C-332. Members of this committee
took hours of time to develop amendments to Bill C-332, including
us. We have an amendment to increase from two years to five years
the time period whereby someone could reflect upon a relationship
and achieve a conviction under this legislation. That was based on
testimony we heard on Bill C-332.

We have not heard one moment of testimony on G-2. We haven't
had the ability to have a witness appear and say, “I agree with
clauses 1, 2, 3 and 4; I don't agree with clause 5.” G-2 has never
been put to them.

When you look at Bill C-332 and G-2, the amendment is longer
than the bill itself. The bill is fewer than three pages and the
amendment is three full pages. Mr. Fortin is, rightly, trying to refor-
mulate amendments on the fly, as all of us are, based on what is be-
fore us. That's not the way we're supposed to proceed. We have one
amendment that wipes out all of our other amendments and wipes
out all the consideration we heard on this bill.
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For my part, I will be voting against G-2. I'm going to vote in
favour of Mr. Fortin's amendment once we figure out that it should
only apply to non-criminal actions. It's taking us forever to get
there because of how this whole process is unfolding. I think that if
the government wanted to bring in their own bill, they should have
brought it in. Then we could have heard expert witnesses on that
bill instead of bringing in their bill through an amendment to a pri-
vate member's bill that we've spent all this time considering.

For example, with amendment G-2, based on the testimony I'm
hearing from our witnesses—and this is not a reflection at all on
our witnesses; they're here to present what the government amend-
ment is and are doing a fantastic job of it—a pattern of behaviour
or conduct can be two times. Based on the testimony we've heard, a
number of items in this are non-criminal in nature. My interpreta-
tion of this is that if someone in a relationship does something
twice that is non-criminal, if proof of fear is not required and if that
person is the vulnerable individual in a relationship, then we can
have criminal action.

It's so easy to contemplate scenarios under here where the threat
of criminal action or a criminal charge could be brought. I think
Ms. Gladu mentioned one. I see this all the time in relationships.
One person says, “I'm not taking my medicine,” and the other says,
“The doctor prescribed you this heart medicine; we're not leaving
the house until you take your medicine.” The first person says,
“Well, I'm tired of this. I'm tired of the way this has been going. I'm
not taking my heart medicine.” The other person says, “Well, we're
not going anywhere until you take your pills.” If you think that
doesn't happen a million times over in Canada, it does. The evi-
dence we have here might be that this wouldn't be captured, but
that's exactly what Mr. Fortin's amendment is trying to do: to say
that's reasonable.

We understand what we're trying to get to. We're trying to get to
the person who says, “I won't give you your medicine unless you
do something.” That's coercive. That's threatening. We heard testi-
mony today that proof of fear is not required.

® (1200)

That same person could then say, “You know what? If you keep
pushing me to take my heart medicine, I'm going to end it all. I'm
going to jump in front of a bus. I'm going to threaten suicide.”
That's prescribed in here too. Is that a criminal act? Who's the vul-
nerable person? Is it the one who needs his heart medicine and is
threatening suicide? Are they both vulnerable?

I raise that as just one real-life scenario that we were unable to
hear any expert testimony on. There was a tremendous number of
really great witnesses who came forward on Bill C-332, but they
didn't come forward on G-2. Normally, at this committee, amend-
ments are very direct and focused, but this is a complete rewrite.

I'll be opposing G-2 in favour of the language that was less pre-
scriptive. We heard testimony about whether to be more prescrip-
tive and use examples or to be less prescriptive. We have language
in here and have a bill that are the result of a study that this com-
mittee did and unanimously passed in 2021.

I applaud any effort to improve the bill, but to ask us right now,
on the fly, to come up with amendments to a totally rewritten bill

that we've heard no testimony on...I reject it. Our committee should
not proceed in this fashion.

It's for those reasons that I will be opposing G-2 in favour of the
current reading of Bill C-332. That will further enable us to have
some of the amendments that are focused on Bill C-332 considered.
According to what you've said, Madam Chair, if G-2 passes, then
most of our BQ, Liberal and Conservative amendments go out the
window.

At this point in the meeting, I thought we'd be done. I really did.
Based on this bill and the support for Bill C-332, I thought we'd be
done, but in order to do our job, we need to keep going the way
we're going and parse out each one of these elements.

I'm going to be voting against G-2. I would urge my colleagues
around the table to do that so we can get on with our consideration
of Bill C-332.

If the government wants to bring in a new bill on coercive and
controlling behaviour later, it is welcome to do that. It's had three
years to do that. At this moment in this committee, when we have
less than an hour left, this isn't the time for us to draft a bill, which
is what we're doing right now. We're drafting a bill out of thin air.

® (1205)

The Chair: I'll save my comments and questions until we hear
from everyone else.

Mr. Garrison.

Mr. Randall Garrison (Esquimalt—Saanich—Sooke, NDP):
Thank you very much, Madam Chair.

Some quite general things were stated there. I will get to Mr.
Fortin's subamendment, but I think, with all due respect, they mis-
characterize what's gone on in this committee. What is in G-2, from
my point of view as the original author of the bill and from very
quick consultations just now with Ms. Collins, reflects the testimo-
ny we heard and reflects the consultations that took place. It's not
true that this appeared from nowhere.

There were always two approaches to the bill: to have a more ex-
haustive list in the bill or to have those things in prosecutorial
guidelines. The original bill suggested that they would be in prose-
cutorial guidelines, not in the bill. We heard testimony on that. It's
not that we never heard about this.
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I do not believe G-2 is a complete rewrite of the bill. I believe it
addresses many of the things we heard in consultations and in testi-
mony before the committee, in particular for the survivors of coer-
cive control. I know we can all imagine scenarios, but we have co-
ercive control being used by male partners against their female
partners very extensively in this country. It is almost always, in cas-
es of femicide, the precursor to femicide.

It's a crisis that's going on, and we've been dealing with it. |
made my first attempts to bring this to the committee's attention
four years ago. However, we knew the amendment package was
coming, and I believe we've had time to look at it.

I think this package does some important things. There were con-
cerns raised over the amendment about whether it should be two
years after or five years after. This amendment goes with the word
“former”, which would include after five years if a judge thinks
that's appropriate, so it has addressed the concern over that amend-
ment.

I could go on with a number of others. I think there are two real-
ly important improvements here. One is the test of what someone
would reasonably believe. That's something we heard from sur-
vivors and we heard from other experts. We've also had, in the in-
tervening three-year period, the benefit of experience in other juris-
dictions, which this bill reflects.

The final one, which to me is the most important, is in G-2's new
proposed subsection 264.01(3). It introduces the vulnerability
clause, which should help address the very serious concern that
many had that this bill could be used against the victims of coercive
control by a controlling partner. I think the vulnerability test that's
introduced here largely helps answer that question.

When it comes to the specific subamendment by Monsieur
Fortin, I think it has an inadvertent consequence, which would be to
change the arguments in the initial cases of coercive control to be
about whether criminal acts were reasonable or not. I don't think
that's a door we should open in this committee. I accept the testimo-
ny of our experts that this bill does cover reasonableness in two
other places and narrowly applies that to the third category and not
to the criminal acts.

I will be opposing Monsieur Fortin's subamendment and urging
us to move forward. I reject the argument that this is a completely
new bill and that it came from nowhere. It came from consultations
and the testimony we heard before this committee. I believe it's a
better version, and I believe it will more effectively address the
concerns of the survivors we heard before this committee.

Thank you.

® (1210)
The Chair: Thank you.

Go ahead, Mr. Van Popta.

Mr. Tako Van Popta (Langley—Aldergrove, CPC): Thank
you for your testimony. It was very clear and helpful. However, I
have two questions.

First of all, related to proposed paragraphs 264.01(2)(a) and (b),
the intent or mens rea section, I think you were saying this wording

does not require proof of actual victim fear as an objective test. [
accept that on face value, but then I look at proposed paragraph
264.01(2)(c) on the next page, in which you use the wording “could
reasonably be expected to cause the intimate partner to believe”.
What's the difference? Why are you using the phrase “could reason-
ably be expected to cause the intimate partner to believe” in pro-
posed paragraph 264.01(2)(c), but not also in proposed paragraphs
264.01(2)(a) and (b)? That's my first question, and I'll just throw
out my second question.

Following up on what Mr. Moore was saying about having this
list of seven items under proposed paragraph 264.01(2)(c), my fear
is that, when you draft a list, maybe you're missing something.
Maybe instead of seven there should have been eight, nine or 10
examples, because sometimes by including a list you're limiting the
scope of the bill.

This came up in a study earlier this session, in October, on Bill
S-12, the sex offender registry. Dr. Roebuck, the federal ombuds-
man for victims of crime, and Professor Benedet were concerned
that judges were misunderstanding sexual offences, and were wor-
ried about rape myths creeping in. They said that Parliament could
respond by setting out a list of factors for judges to consider. We
put forward a motion to that effect, and Mr. Maloney had this to
say:

I remember the evidence because I think I was the one who actually asked the
question, but in my experience, the more you include, the more you exclude, be-
cause crafty lawyers...will see a list and then argue that it's exhaustive.

That's a concern. I thought it was a good comment at the time.
He almost convinced me to vote against our own motion. He can
comment on that if he wants, but that's not the point. As to my
question, in taking a look at proposed paragraph 264.01(2)(c), if we
take out the words between the hyphens—“including conduct listed
in any of the following subparagraphs”—and then exclude all the
subparagraphs, have we completely gutted the intent of proposed
paragraph 264.01(2)(c), or is it still effective?

The Chair: Thank you, Mr. Van Popta, for the two questions.

I'll now ask Madam Levman to please comment on those from a
technical perspective.

Ms. Nathalie Levman: Proposed paragraph 264.01(2)(c) is ob-
viously creating a non-exhaustive list, and that's been informed by
what we heard during the course of Justice Canada's September-
October 2023 engagement, as well as much testimony before this
committee. My colleague Ellen can provide the committee with
some information on what stakeholders' concerns were and why
they felt an illustrative, non-exhaustive list was critically important.
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Ms. Ellen Wiltsie-Brown: Of the stakeholders who supported or
engaged in the “alternative for coercive control” events, one signifi-
cant concern was implementation by law enforcement and criminal
justice practitioners, and including a list in the offence itself would
help guide the application but not limit it. It would ask criminal jus-
tice practitioners to look at this type of conduct or similar conduct.
They also referenced the human trafficking offence, which has such
a list and which the Ontario Court of Appeal has since developed
further indicators for, so it did not limit it. It has continued to ex-
pand as they see new cases and new abuses of vulnerability.

® (1215)

Mr. Tako Van Popta: I will jump in. That sort of answers my
question, but my question really is, have we completely gutted pro-
posed paragraph 264.01(2)(c) if we exclude the list, just get rid of it
altogether, including the words “including conduct listed in any of
the following subparagraphs”?

Ms. Nathalie Levman: What we were trying to imply—and I'll
state it directly now— is that if you were to do that, it would be in-
consistent with what we've heard from stakeholders, including sur-
vivors, who wish to see their lived experiences in the legislation
and feel very strongly that criminal justice practitioners need to
know what types of conduct, more subtle forms in particular—not
the violence and the sexually coercive stuff, but the more subtle
forms—should be highlighted in the legislation. If you were to re-
move that, you would no longer be responding to stakeholder con-
cerns in that regard.

Mr. Tako Van Popta: That's just as we were not responding to
Dr. Roebuck's and Professor Benedet's concerns in the previous
study.

My first question was why there was a difference in wording be-
tween proposed paragraphs 264.01(2)(a) and 264.01(2)(b), and pro-
posed paragraph 264.01(2)(c)—the “could reasonably be expected
to” wording. Why not have it in all three paragraphs?

Ms. Nathalie Levman: Proposed paragraphs 264.01(1)(a) and
264.01(1)(b) articulate the mental element of the offence, so those
are about what's going on in the accused's mind. If you look at
Scotland's approach, you'll see that it's very similar. Scotland uses
the concept of harm. We use the concept of safety in the Criminal
Code. I believe they're meant to capture the same type of conduct,
but the way the intent element is crafted—"intent to cause” a par-
ticular effect and “reckless as to whether” the conduct would lead
to that effect—is the same.

The inquiry is about what's happening inside the accused's mind
at that stage. Then when you move to the act element, you're look-
ing at the actual conduct itself. One example is monitoring a per-
son's finances. Well, we all do that, and when we're in partnerships
we do it for each other often. However, that cannot constitute pro-
hibited conduct for the purposes of this offence unless it could rea-
sonably be expected to cause the intimate partner to believe their
safety is threatened. That's where the objective element occurs.

Now, from evidence of a person engaging in the prohibited con-
duct—whether that be the more subtle forms or the violent, sexual-
ly coercive forms—courts can infer the mental element, like, for
example, intent to cause an intimate partner to believe that their
safety is threatened. Obviously, the more evidence you have in that

regard, the easier it will be for courts to infer intent. However, both
have to be made out for the offence to be proven beyond a reason-
able doubt in a court of law.

[Translation)

The Chair: Thank you.

Ms. Gladu, you have the floor.
[English]
Ms. Marilyn Gladu: Thank you, Madam Chair.

Ms. Levman, I take your point about reasonableness being in
proposed paragraph 264.01(2)(c) so that it applies to all of these
non-criminal offences. With that in mind, I'm not going to support
Mr. Fortin's subamendment.

I think it's important for people watching this clause-by-clause
review to understand what happened here. The government brought
in G-2 on Friday morning, and G-2 replaces line 6 on page 1 all the
way to line 6 on page 3. The only thing that's before line 6 on page
1 is the title, and the only thing that exists after line 6 on page 3 is
nothing. It is, in fact, an entire gutting of the bill, putting forward
another bill, which they had three years to do after the last coercive
control study. We've had no witnesses speaking precisely to this
bill.

I also am concerned about the process and will vote against G-2
on that basis.

® (1220)
[Translation]
The Chair: Mr. Fortin, you have the floor.

Mr. Rhéal Eloi Fortin: Thank you, Madam Chair.

Obviously, I won't reiterate the same arguments about my pro-
posed subamendment. The more we talk about it, the more I think it
makes sense to pass it. Instead, I'd like to pick up on Mr. Moore's
comments.

The list of behaviours in proposed paragraph 264.01(2)(c) in-
cludes “threatening to die by suicide or to self-harm”. That's sub-
paragraph vii. This means that if a person told their partner they
wanted to commit suicide or were engaging in self-harm, and their
partner believed their safety was threatened, then that would be a
crime. For example, if I believe that my safety is threatened be-
cause my spouse is threatening to commit suicide, that becomes a
crime. I'm having a hard time following the logic. I'm not a doctor,
but I suspect that someone who's threatening to commit suicide or
is being self-destructive needs the help of a doctor or a psycholo-
gist. That person doesn't need to be told that they could go to jail
for 10 years.

I don't imagine that's your intent, but that's what's written, and I
have a problem with that. That's one of the problems I raised initial-

ly.
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If T understand correctly, my Conservative colleagues agree that
this is a totally new bill. I know that my Liberal and NDP col-
leagues worked on it for several weeks, maybe even months. Per-
sonally, I read the new wording this morning, and parts of it bother
me.

For example, this part is about an individual threatening to their
partner to commit suicide or self-harm, which I understand to be
cutting one's skin, self-flagellating, or whatever. From what I un-
derstand, if the individual's partner believes that their safety is in
danger, the individual could be sent to prison.

I have a hard time understanding the logic here. Can you give me
some examples or explain it to me more clearly?

[English]

The Chair: Madame Levman, I'll ask you again to please give
us some technical support on the questions that have been raised. |
think you're about to do that, so please proceed.

Ms. Nathalie Levman: Certainly, Chair.

In the circumstance that Monsieur Fortin has described, you'd
have a person who has threatened suicide or self-harm. Let's say a
court has found that this act could reasonably be expected to cause
the intimate partner to believe their safety is threatened. That could
form part of the pattern of conduct that is the act element of this of-
fence. However, in addition to proving the pattern of conduct, a
prosecutor will also have to prove the intent element or reckless-
ness, as I've already described.

It's not technically accurate to say that one act of threatening sui-
cide that implicates the intimate partner's safety would result in a
conviction. The offence is more rigorous than that. It requires proof
of the accused having engaged in a pattern of conduct, which that
could form a part of, and also having the requisite intent element as
per proposed subsection 264.01(1).

[Translation]

Mr. Rhéal Eloi Fortin: In that case, Ms. Levman, can you give
me one example of a situation in which someone who has engaged
in the conduct described in proposed subparagraph 264.01(2)(c)
(vii), namely “threatening to die by suicide or to self-harm”, could
be convicted of an offence under that section?

[English]

Ms. Nathalie Levman: I'm not a prosecutor, but I do understand
the components of this offence. What we heard during our engage-
ment process was that this was one of many tactics that people who
engage in coercive control of their intimate partners engage in. It
would be part of a pattern of conduct, let's say, that may involve vi-
olent behaviour, sexually coercive behaviour and other forms of co-
ercive conduct that are more subtle—surveilling, monitoring the
victim, denying them ways to express themselves through their cul-
ture or religion, for example, and so on. It's a pattern that takes
place over time.

I'll just make the quick comment that this is very modern crimi-
nal law. This committee has already heard extensive testimony
about the criminal law being traditionally incident-based. This is
trying to go beyond that. It's trying to capture patterns of conduct,
or conduct that takes place over time. Because of that, it's been in-

spired by the other offence in the Criminal Code that attempts to
target conduct that takes place over time. That is the human traf-
ficking offence. There, we also see lots of different coercive-type
conduct being engaged in by an accused in order to exploit a more
vulnerable person.

It's similar in that regard, but we are looking at a pattern of con-
duct, which means you cannot ground a conviction on one incident.
It's not possible to do so, given the way this offence is constructed.

® (1225)

The Chair: Thank you.

Monsieur Fortin.
[Translation]

Mr. Rhéal Eloi Fortin: If I understand correctly, Ms. Levman, a
person who tells their spouse that they want to commit suicide or,
for some reason that I can't even imagine, do something like slash
their wrists or scar themselves, could in no case be convicted of
controlling or coercive behaviour. Is that correct?

[English]

Ms. Nathalie Levman: That in and of itself would not be
enough to ground a conviction, no.

[Translation]

Mr. Rhéal Eloi Fortin: So why was subparagraph 264.01(2)(c)
(vii) included if it can't ground a conviction?

[English]

Ms. Nathalie Levman: Like all the other examples of conduct in
that list in the paragraphs, they are the types of conduct that,
through Justice Canada's engagement process, we heard are usually
engaged in by people who seek to coercively control their intimate
partner. The offence is constructed carefully to avoid criminal con-
viction for the commission of any of that type of conduct.

Also, the safety test would have to be met before it could even be
considered prohibited conduct for the purposes of the offence. Then
you need more than one incident in order to establish a pattern of
conduct, according to the act element of the offence. The intent ele-
ment as well would need to be proven.

[Translation]

Mr. Rhéal Eloi Fortin: Madam Chair, I have a problem with
that. We all understand that we're creating new law. But this is not a
civil matter. We're talking about convicting someone of an in-
dictable offence and sending them to prison.

1 was prepared to vote in favour of Bill C-332. We've heard a lot
of testimony about individuals who try to wrongly control their
partner. I find these behaviours appalling, and I think they should
be punished by the Criminal Code.
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That said, the list being introduced here is different from what
was in Bill C-332. I feel like I'm repeating a bit of what our col-
league, Mr. Moore, was saying earlier, and I don't want to speak for
no reason. However, paragraph 264.01(2)(c) says “engaging in any
other conduct — including conduct listed in any of the following
subparagraphs”. Those provisions will be used to determine
whether a situation exists that must be penalized. The list that fol-
lows this provision is so long that an individual who tells their part-
ner that they'll commit suicide if the partner doesn't go on vacation
with them, for example, could be charged with attempting to con-
trol that person and be sent to prison.

We've already heard from a number of expert witnesses, but if
they came back to talk to us about this element, they might be able
to convince me. I'm among those who are convinced that control-
ling and coercive behaviour is senseless and is a problem that needs
to be addressed. Perhaps everyone here is convinced of that. How-
ever, I'm very concerned about the list in this new wording. We
have a very important decision to make here. We're changing crimi-
nal law and creating new offences. Our role is to legislate. In that
sense, we must be prudent, but I feel that we really aren't being pru-
dent.

I believe in the good faith of today's witnesses and of the govern-
ment, of course, but I'm very concerned when I see this kind of
wording and I don't have the opportunity to find out more from the
experts who work with victims of controlling and coercive be-
haviour and with perpetrators every day. We have to look at both
sides. We have be prudent and diligent. Right now, I feel we're
rushing things, and I cannot condone that.

Nobody has been able to give me a single example in which a
person could be convicted of controlling and coercive behaviour
because they threatened to commit suicide or self-harm.

If no such example comes to mind as we're creating this legisla-
tion, then what will the courts end up doing with it? It's not reason-
able for us to proceed like this.

® (1230)
[English]
The Chair: Mr. Moore, go ahead.
Hon. Rob Moore: Thank you, Madam Chair.

To expand on that a bit, here's the problem.

Madam Levman, you've mentioned that the government heard
about this particular aspect. I can tell you that I don't remember
hearing that in the witness testimony we heard. I'm not doubting
that you heard it. Maybe someone did. Maybe someone at the table
can correct me on whether this became a theme from the witness
testimony we had on Bill C-332, but it's introducing an element to
us.

I want to just clarify one point. You mentioned, Ms. Levman,
that this would have to be a pattern. There's nothing in my reading
of this legislation that suggests the pattern of behaviour has to in-
clude multiples of these elements.

Your testimony was that a pattern is at least twice, so my reading
of this bill—and I'm going to call it a new bill, Bill G-2—is that
“Everyone commits an offence who engages in a pattern”—which

means two or more—"‘of conduct referred to in subsection (2)” and
“being reckless as to whether that pattern could cause their intimate
partner to believe that the intimate partner’s safety is threatened”
and a bunch of terms in there that could be broadly interpreted.... If
we then go to the items of conduct referred to in proposed subsec-
tion 264.01(2), they include, if we go all the way down, proposed
subparagraph 264.01(2)(c)(vii), for example. I'll use this one be-
cause it's the one Mr. Fortin was talking about, but I could use oth-
ers from this list. It reads, “threatening to die by suicide”.

That tells me that if someone threatens twice to kill themselves,
maybe because they're in a fight with their spouse or intimate part-
ner and they're arguing back and forth over something—it could be
anything.... Let's say the person says, “Well, I'm just going to kill
myself and end this”, and then a couple of weeks later there's a
fight over something different and they say it again. The testimony
we've heard today is that by doing twice, it's a pattern. It's a pattern
of non-criminal behaviour, because that's what we're talking about
here. We're not talking about criminal behaviour. We're talking
about non-criminal behaviour that, by virtue of it being a pattern
and falling under this legislation, is now criminal behaviour be-
cause this is in the Criminal Code. Through their doing these non-
criminal things in a pattern, we, with this bill, are criminalizing
them, which means we have to be very careful.

In the Criminal Code, there are criminal thresholds around evi-
dence and the things we choose to include, as Canadians, as crimi-
nal. There are then a bunch of items in here that, per your testimo-
ny, are not criminal. Threatening to kill yourself is not criminal. By
including it in this list, we are criminalizing it in the context of co-
ercive control. We're making that decision without hearing any tes-
timony about it.

You mentioned that the scenario I described would not be crimi-
nal because it would have to involve some of the others, but to be
clear, my reading of this is that nowhere in the legislation does it
say you have to do any multiples of these things. It could be the
same offence, for example, around finances, access to health ser-
vices or threatening to die by suicide. The same offence—a pattern
of that—could be captured under controlling behaviour. We don't
have to have multiples.

Is that correct? Nowhere in the bill does it say it has to be more
than one of these things.

® (1235)

The Chair: Thank you, Mr. Moore.

Madame Levman.

Ms. Nathalie Levman: If we look at proposed subsection
264.01(2), which is the definition of a pattern of conduct, it says,
“A pattern of conduct consists of any combination, or any repeated
instances, of any of the following acts”, and then it lists the three
categories of different conduct.
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Yes, it is possible to establish coercive control based on numer-
ous incidents of conduct that are enumerated in proposed paragraph
264.01(2)(c), provided that they could reasonably be expected to
cause the victim to believe their safety is threatened, which is con-
sistent with what I understand to be the overall objective of a coer-
cive control offence. It is to ensure that coercive and controlling be-
haviour can be the subject of a charge and a conviction, regardless
of whether other criminal offences are also committed.

Hon. Rob Moore: Thank you for that.

I guess the question we have to ask ourselves—and I'm glad Mr.
Fortin raised this particular one—is this: Should we as a committee,
based on just this meeting today—not based on Bill C-332 and not
based any of the witnesses who appeared before us at committee—
make the conscious decision that in Canada, from now on, if you
threaten multiple times to kill yourself, that's a criminal offence?
That's what we're doing here.

It could be that we'd hear enough testimony from different
groups that would lead us to the conclusion that, yes, there is a way
this could be incorporated. The problem is that we around this table
have not heard that. I do think, by a plain reading of this legislation,
that this part and some of the others are quite troubling. Again, this
is not a reflection on our witnesses. It's more directed to the govern-
ment. The whole approach of introducing a bill that we haven't
had....

I heard what Mr. Garrison said. Yes, we heard general testimony
about Bill C-332, but we have not had the chance to ask anyone
about any of these specific provisions. For example, I would like to
have witnesses here to ask them about each one of the itemized new
non-criminal offences that through this bill would now become
criminal.

I'm just raising that last point to reiterate that, at this point, unless
there are people here who will enlighten us through more testimony
on each one of these provisions, I will have to vote against G-2 and
support the language we've already considered and already had wit-
ness testimony on, which is in proposed subsection 264.01(1) of
Bill C-332. I did not hear witnesses say that we had that wrong and
that this bill won't be helpful. We heard some testimony that said
there are models that itemize some things, but threatening to die by
suicide was never suggested at this committee. Words matter. By
the testimony of our witnesses here today, this is criminalizing non-
criminal behaviour in the context of coercive control. Obviously,
we have to be very careful about what gets added to that list.

This is just one thing that's been flagged. I don't see how we
could be ready to proceed with G-2 on that basis alone.
® (1240)
[Translation]

The Chair: Mr. Fortin, the floor is yours.

Mr. Rhéal Eloi Fortin: Thank you, Madam Chair.

I have another question. When I look at amendment G-2, I see
that proposed subsection 264.01(5), which is the last proposed sub-
section in this amendment, says, “For the purposes of this section,

and for greater certainty, a person's safety includes their psycholog-
ical safety.” I'd like to know what that means.

Personally, I have a number of friends who suffer from anxiety.
Nowadays, it seems that many people suffer from anxiety, for rea-
sons I don't know. I have no expertise in analyzing how harmful it
is or not. That said, there are people who are anxious for all kinds
of reasons, which may be considered invalid by some people, but
very valid by others. It's extremely subjective.

When we say that we are also aiming for the psychological safe-
ty of individuals, does that mean that each spouse would become
responsible for the psychological safety of their partner? I guess
that's not what you were getting at. I haven't had time to think about
this aspect in more detail. As I was saying earlier, we only read the
amendment this morning.

Explain to me how far you wanted to go in terms of psychologi-
cal safety. What are we aiming for? What will the consequences be
if a spouse has psychological problems? Goodness knows that the
notion of psychological safety is quite vague and varies from one
individual to another, since everyone has different limits.

I would like to hear your explanations.
[English]
The Chair: Go ahead, Mr. Garrison.

Mr. Randall Garrison: On a point of order, Madam Chair, I be-
lieve Mr. Fortin has a subamendment on the floor.

The Chair: He does.

Mr. Randall Garrison: We've strayed considerably far away
from his subamendment. I suggest that we need to deal with his
subamendment. Then, if people wish to continue to ask questions
about G-2, which don't appear to change their opinion of it, that's
their prerogative.

1 believe we still have the subamendment on the floor.

The Chair: That's correct. We can't deal with the amendment
until we deal with the subamendment.

Can I ask that we vote on the subamendment?

[Translation]
Mr. Rhéal Eloi Fortin: May I speak to that, Madam Chair?
The Chair: Go ahead, Mr. Fortin.

Mr. Rhéal Eloi Fortin: Thank you.

I fully understand that my colleague Mr. Garrison thinks that the
debate is straying from the subamendment. However, the suba-
mendment that I proposed is to ensure that the offence can only be
committed if it's committed without reasonable cause. From there, 1
am interested in everything in the bill, because it's by understanding
the scope of the bill that we can determine whether or not it's im-
portant to add a concept of reasonable cause.
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As I was saying in my previous question, according to the text of
the bill proposed in amendment G-2, psychological safety will be
taken into consideration. If it's very broad, as I suspect it is, it's all
the more important to set limits on the offence by saying that it
must have been committed without reasonable cause.

With all due respect to Mr. Garrison, who wants to see my suba-
mendment defeated as soon as possible, I would like us to make
sure that we fully understand the scope of this new bill and then de-
termine whether it's prudent to add this guideline at the beginning,
that is to say that an offence is committed only if it was committed
without reasonable cause.

The Chair: Thank you very much, Mr. Fortin.

We'll now vote on the subamendment.
® (1245)

Mr. Rhéal Eloi Fortin: Could one of the witnesses answer my
previous question before we vote, Madam Chair?

The Chair: Do you have another question?
Mr. Rhéal Eloi Fortin: I asked it, but I didn't get an answer.

I asked a question about the scope of proposed subsec-
tion 264.01(5), which states: “For the purposes of this section, and
for greater certainty, a person's safety includes their psychological
safety.”

I won't repeat everything I said, but I wanted the witnesses from
the Department of Justice to explain the scope of this paragraph and
what we are specifically aiming for.

The Chair: Okay, thank you.

Ms. Levman, you can answer the question.
[English]

Ms. Nathalie Levman: I would point out that the term “safety”
is already used in the criminal harassment and human trafficking
offences and has been interpreted by appellate jurisprudence to in-
clude psychological safety. In that context, it has been interpreted to
cover scenarios such as the 2020 Sinclair case at the Court of Ap-
peal for Ontario, which involved a person who was trafficking a
young woman. He did not use violence against her, but she was
severely economically disadvantaged, she had drug-related issues
and she had no place to live. Because of that, she felt that even
though he didn't use violence or threaten violence, she had to do
what was being asked of her or else she would lose her home and
her ability to feed herself.

Those are the types of scenarios that are captured by psychologi-
cal safety. I would also point out that Scotland, New South Wales
and Queensland all use the term “harm” and include psychological
harm. This term has been used in Canadian criminal law jurispru-
dence, as well as in other jurisdictions whose models we are look-
ing to when we craft these offences.

[Translation]

Mr. Rhéal Eloi Fortin: I would like to continue, Madam Chair.
don't want to waste the committee's time, but I want to make sure |
understand. I promise to be a good boy.

Proposed paragraph 264.01(2)(c) talks about “engaging in any
other conduct — including conduct listed in any of the following
subparagraphs — if, in all the circumstances, the conduct could rea-
sonably be expected to cause the intimate partner to believe that the
intimate partner's safety...is threatened.” However, in proposed
subsection 264.01(5), it says that it “a person's safety includes their
psychological safety.”

1 come back to the example I gave earlier, where the partner is
anxious and worried. I'm not passing judgment. As I said, there are
people very close to me, people I love and respect, who have an
anxiety problem. I'm just trying to figure out how the provisions of
the bill would apply. Let's take the hypothetical example where my
spouse is experiencing anxiety, and I engage in one of the be-
haviours listed toward her, regardless of what it is, such as control-
ling the way she dresses or threatening to kill myself. Obviously, if
she's feeling anxious, she's going to be all the more concerned
about the behaviour.

Proposed paragraph 264.01(2)(c) says you have to look at the
context. Aren't we broadening the number of cases where an of-
fence is committed? We could say that the person engaged in such
and such behaviour, for example that they threatened to commit
suicide, but that, given the context, that is to say that their partner is
experiencing anxiety, it was reasonable for the person to expect that
it would psychologically affect their partner and that their psycho-
logical safety would be affected.

Neither you nor I are psychologists, but since no psychological
experts are here to tell us about it, I'm putting the question to you.
What do you think of those provisions? Aren't we greatly expand-
ing the area in which a crime can be said to have been committed?

[English]
The Chair: Go ahead, Ms. Levman.

Ms. Nathalie Levman: What you're pointing to is potentially
prohibited conduct that will have to be looked at through the rea-
sonableness lens, which is objective but specific to the circum-
stances of the particular incident you've described. The anxiety of
the person will have to be taken into account when determining
whether or not that conduct could reasonably be expected to cause
the person to believe their safety is threatened. However, in addi-
tion to that, you have to prove intent to cause the person to believe
their safety is threatened or prove recklessness as to whether or not
the conduct will cause that result. There are multiple layers of dif-
ferent items that need to be proven, including a pattern of conduct.
It can be just once that you suggested something your partner, who
suffers from anxiety, do or not do.

As I said before, we're dealing with ongoing conduct. No one in-
cident in and of itself can ground a conviction for this offence, and
everything has to be placed and considered in the context of the re-
lationship as a whole. I believe that's the provision Mr. Garrison re-
ferred to earlier on, proposed subsection 264.01(3), which provides
another layer of protection to ensure that cases where there are two
equal partners helping each other with problems are not caught by
this offence.
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® (1250)
[Translation]
Mr. Rhéal Eloi Fortin: Thank you, Ms. Levman.

I'll come back to what we were discussing. Earlier, Mr. Moore
gave the example of a spouse telling his partner that they wouldn't
leave the house until she had taken her medication. That would be
considered an offence. I understand that there are different levels.
You've explained it, and I fully agree.

Let's take the example where an individual reminds his spouse
that she must take her medication, otherwise it's dangerous for her
health and she could die. He tells her that he loves her, that he
couldn't live without her and that, if she doesn't take her medication
today, he's going to kill himself. In that case, he would be commit-
ting an offence against his spouse.

I know you're going to say that's a far-fetched example, but I'm
trying to understand.

In this example, the individual commits an offence against some-
one he knows to be fragile. His spouse is anxious and refuses to
take her medication. Her spouse tells her that, if she doesn't take
her medication, life will no longer have any meaning for him and
he will kill himself. In that case, he is committing an offence. Once
again, instead of sending him to the doctor, he is sent to prison.

Doesn't that seem a bit abusive to you?
[English]
Ms. Nathalie Levman: Again, that conduct couldn't be consid-

ered prohibited conduct unless it met the reasonableness test in the
circumstances, so it may or may not be prohibited conduct.

[Translation]

Mr. Rhéal Eloi Fortin: Excuse me for interrupting, Ms. Lev-
man, but time is ticking.

The reasonableness test you're talking about is whether it's rea-
sonable to expect, given the context, that it would be possible for
someone to lead their partner to believe that their safety is at stake.
There's no doubt about it. If I tell my partner to take her medication
or I'll kill myself, I say it because I think it will have an effect on
her. So it's perfectly reasonable, and I can't deny it, for me to expect
that, in this context, she'll think my safety is at risk.

However, the words that the subamendment seeks to add to the
wording will make it possible to assess whether the action was tak-
en with reasonable cause. This is a kind of safety net that we are
setting up. In a case where, even if it was entirely reasonable to ex-
pect that an individual's behaviour would lead another person to be-
lieve that their safety was in danger, if the court finds that be-
haviour to be based on reasonable cause, shouldn't that person be
exempted from an offence? That's another layer of proof, to use
your expression.

[English]
The Chair: Go ahead, Ms. Levman.

Ms. Nathalie Levman: The circumstances will include why the
accused or the person is threatening suicide in that case. [ would al-
so underscore that the intent element has to be made out. Although
I can't pronounce on what a court would find in a given case,

you've described this example as an accused who is just worried for
the health and well-being of their partner and isn't intending to
cause any harm, be that physical or psychological.

® (1255)

The Chair: The summary and take-away for me is that we need
to look at the entirety of the circumstances and not simply one of
those sections. All sections that are brought forth here in this bill
need to be taken together as a whole, whether by us in the commit-
tee when we're voting on it or when it goes to court in any of the
circumstances.

What I will do right now is ask that we vote on the subamend-
ment.

Shall the subamendment carry?
Hon. Rob Moore: It's the subamendment that—
The Chair: It's the one Mr. Fortin brought forth.

Hon. Rob Moore: Okay. The witnesses said that the subamend-
ment would also apply to the criminal acts, which would be saying
that if it's reasonable....

Can you read out the subamendment in context?

The Chair: I will ask those at the table to do that, because I
think they wrote it.

Please go ahead.
Ms. Dana Phillips: Certainly.

It reads as follows:

264.01(1) Everyone commits an offence who, without reasonable cause, engages
in a pattern of conduct referred to in subsection (2)

The Chair: Thank you.
Shall the subamendment carry?

(Subamendment negatived: nays 10; yeas 1 [See Minutes of Pro-
ceedings])

The Chair: Now we're back on the amendment. Shall G-2 carry?

(Amendment agreed to: yeas 6; nays 5 [See Minutes of Proceed-
ings])

The Chair: G-2 carries. As a result, BQ-1, BQ-2, BQ-3, LIB-1,
BQ-4, BQ-5, CPC-1 and BQ-6 cannot be moved. Since G-2 is
adopted, we'll now proceed with the question on clause 1.

Shall clause 1 carry?
(Clause 1 as amended agreed to on division)
The Chair: We're on new clause 2 and G-3.

Would a member please move it?
Mr. James Maloney: I so move.
The Chair: Shall G-3 carry?

Mr. Caputo.
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Mr. Frank Caputo: I'm sorry. I know everybody wants to get
going, but given my experience, the two most common offences
that this section applies to are not listed here. Assault, which is in
section 266, and uttering threats, which is in section 264.1, in the
context of intimate partner violence, are the times when, in my ex-
perience, these orders are sought. There's also potentially section
267, which is assault with a weapon or causing bodily harm.

I'm not sure if the Liberals would see this as a friendly suba-
mendment, but I would include those.

® (1300)

The Chair: It sounds like you are proposing a subamendment. It
would need to be provided in writing, to be frank.

Can you repeat it again? I'm going to ask the officials to com-
ment on what you just said.

Mr. Frank Caputo: After “264.01”, add section 264.1. Sections
266 and 267 should be there as well.

The Chair: Ms. Levman, is what he said enough for you to pro-
vide us with a bit of an explanation, or should he repeat it?

Would you repeat that again, Mr. Caputo? What is it that you
would like us to consider adding?

Mr. Frank Caputo: I think Ms. Levman is good.

I think if we're changing the bill, we should just add the offences
that this section uses most.

The Chair: Ms. Levman.

Ms. Nathalie Levman: Proposed subsection 486.3(2) is a provi-
sion that prohibits the accused from cross-examining witnesses in
cases involving certain offences. The existing list in the law as it is
today includes criminal harassment and the three sexual assault of-
fences. This is to try to minimize revictimization of the victims
through court processes. We know that sometimes abusers seek to
cross-examine victims in order to continue their abuse of them, so
this would prevent that. This is a consequential amendment, so all it
does is drop proposed section 264.01 into this subsection.

I understand the proposal is to fairly significantly expand it by
including uttering threats, proposed section 264.01 and two of the
three assault offences—assault simpliciter and assault causing bodi-
ly harm. I understand that the intention is to prevent people who are
accused of intimate partner violence from cross-examining victims
when they are charged with assault offences. However, the amend-
ment would apply far more broadly than that to all assaults and all
uttering of threats, regardless of the relationship between the ac-
cused and the victim. Again, this is a consequential amendment in
relation to the proposed coercive control offence.

The Chair: Mr. Caputo, before you start, we're checking with
the interpreters to see how many minutes we have, because it's be-
yond one o'clock.

Mr. Frank Caputo: I'll be very quick.

We are beyond one o'clock, and it would seem as though we're
getting into territory that, according to the experts, may not have
been contemplated and we didn't hear from witnesses on. I'm not
sure if my subamendment was formally moved, but I'll withdraw it
if it was not, given what we've heard.

The Chair: Shall G-3 carry?

(Amendment agreed to [See Minutes of Proceedings))
The Chair: We are on new clause 3 and G-4.
(Amendment agreed to [See Minutes of Proceedings])

The Chair: Can I group the rest together or should we go
through them separately? Is there unanimous consent?

Some hon. members: Agreed.

The Chair: We have G-5, G-6, G-7, G-8, G-9, G-10, G-11, G-12
and G-13, which are all moved by Mr. Maloney.

Thank you, Mr. Maloney.
(Amendments agreed to [See Minutes of Proceedings))

The Chair: I'll go to G-14, on the title. I'll ask for G-14 to be
moved.

G-14 is now moved.

(Amendment agreed to [See Minutes of Proceedings))
The Chair: Shall the title as amended carry?

Some hon. members: Agreed.

The Chair: Shall the bill as amended carry?

Some hon. members: Agreed.

The Chair: Go ahead, Mr. Garrison.
® (1305)

Mr. Randall Garrison: I'll take one moment, on behalf of the
committee, to thank all survivors who came forward, whether in
consultations or at committee, to tell their stories. This is a result of
the bravery they've shown, and I know we all wish to thank them.

Some hon. members: Hear, hear!

The Chair: Shall the chair report the bill, as amended, to the
House?

Some hon. members: Agreed.

The Chair: Shall the committee order a reprint of the bill, as
amended, for the use of the House at report stage?

Some hon. members: Agreed.

The Chair: Thank you very much, everybody. I wish you a
pleasant day. This meeting is adjourned.
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