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Introduction 

With the Carter1 decision, the Supreme Court recognized that the prohibition on 

PAD unjustifiably deprives some competent adults, in a situation like Ms. Taylor, 

who suffer from a grievous and irremediable medical condition that causes 

enduring and intolerable suffering, from their section 7 Right to Life, Liberty and 

Security of the Person. But it emphasized also that the criminal law is a legitimate 

tool to protect the vulnerable. Had the Supreme Court been confident that existing 

practices at the end of life (competency assessment and informed consent) outside 

the context of Physician Assisted Dying (PAD) were sufficient as safeguards, it could 

have easily decided not to suspend its declaration of invalidity.  

 

My colleague David Baker will discuss how a ‘very stringent regulatory regime’ with 

strong safeguards, which the Supreme Court invites Parliament to develop, can look 

like. I want to highlight here why both strict pre-authorization and after-the-fact 

review is absolutely crucial. To do so, I want to bring to light some of the key 

problems of the Belgian regulatory regime around euthanasia. The Supreme Court 

indicated in Carter that Canada could avoid any of the problems Belgium is facing by 

adopting a strict regulatory regime that allows for less discretion.2 With its ‘unique 

Canadian approach’,3 the Provincial-Territorial Advisory Group recommends, 

however, a regime that is more flexible, less restrictive, and more open-ended even 

than the Belgian system. It is therefore essential to understand the essential 

elements of the Belgian system, how it facilitated the growing controversies around 

life-ending practices in Belgium, and how it would put Canadians at risk. 

 

The legislative model in Belgium, at least how it developed, represents what has 

become a largely individual choice-based approach to PAD that gives at the same 

time enormous powers and responsibilities to individual physicians. Even though 

PAD requests are in this regime still restricted to specific circumstances and when 

certain conditions have been fulfilled (there is no explicit recognition of a right to 

PAD), the vague and flexible criteria coupled with the significant interpretative and 

evaluative powers vested in physicians, have de facto resulted in open-ended access 
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to PAD; with as protective measures primarily competency and informed consent 

assessment by individual physicians, and only minimal after-the-fact reporting and 

evaluation.  

 

PAD has in Belgium expanded significantly beyond the original intentions, both by a 

flexible interpretation, and by the introduction of legislative changes or regulatory 

practice that extend PAD (e.g. in Belgium the law now also includes mature minors, 

albeit under stricter conditions than the PTAG recommendations). I will focus on the 

former.  

 

My analysis is based on: 1) published reports by the official Federal Euthanasia 

Evaluation and Control Commission; 2) peer-reviewed literature, including analyses 

of practices by those involved in PAD, and surveys; 3) interviews and media reports 

in Belgium’s official languages (Dutch and French) and in English, which reflect the 

views and approaches of those involved in and affected by PAD practices. These case 

reports are particularly relevant because of the limitations of the data based on 

anonymous surveys and official reports. They shed light on what is happening in the 

real practice of PAD in Belgium. They provide more detail about some of the 

practices that are increasingly criticized in Belgium by medical professionals, 

psychiatrists, ethicists, and legal scholars.  At times, I will also expand on 

comparable developments in the Netherlands.  

 

This evidence reveals: when general and open-ended criteria are used to identify 

who can have access to PAD, and individual physicians are the main gate-keepers 

trusted with interpreting these criteria, with only competency assessment and 

informed consent procedures as safeguards, PAD practices expand in areas that 

raise serious concern about the protection of the vulnerable, including people with 

disabilities. The Belgian experience highlights concerns about regulatory regimes 

that largely rely on post-factum reporting and a limited review of the 

appropriateness of the practice. It also evokes a culture of normalization of active 

life ending interventions by physicians that may have long-term consequences that 
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are hard to predict, for example with respect to the practice of medicine and our 

societal commitments to patients.  

 

Under the Belgian law patients can ask for PAD when the following combination of 

objective and subjective criteria are fulfilled: 1. the patient is in a medically hopeless 

situation; 2. of constant and unbearable physical or mental suffering; 3. that cannot 

be alleviated; and 4. resulting from a serious or incurable disorder; 5. caused by 

illness or accident.   

 

Physicians have to consult a second physician and have to report the PAD death to 

the Federal Control and Evaluation Commission (FCEC). The FCEC looks at a short 

anonymous summary of the data, and if it has further questions it can obtain access 

to the specifics of the case (i.e. name of physician and patient). The FCECC can 

decide with a 2/3 majority to forward the case to the public prosecutor for possible 

further action. Additional requirements and restrictions exist for patients who are 

not at the end of life, and for mature minors. When patients are not at the end of life, 

a third physician (specialized in the condition of the patient or a psychiatrist) has to 

be consulted and an obligatory wait (reflection) period of 1 month is imposed 

(which remarkably the PTAG does not even recommend).  Under the age of 18, PAD 

can only be provided for physical suffering at the end of life, and with agreement of 

the parents (again a restriction that the PTAG does not recommend).  

 

1. Summary of the Problems in Belgium related to an Expansion of the Practice 

1.1. Total increase in PAD practices or mission creep: what started as a 

compassionate practice in more exceptional situations at the end of life and 

Carter-like situations, is exponentially increasing:  

a. From 347 cases in 2004; to 495 in 2007; 822 in 2009; 1,133 in 2011; 1,816 

in 2013; and 1,926 in 2014; to 2021 in 2015.4  

b. In Flanders, where the number of reported PADs is significantly higher than 

in the South of the country (80% of reported cases), PAD increased from 3.8 
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% of all deaths in 2007, to 6.3% in 2013 (1 out of every 16 deaths now 

involves PAD).  

c. A recent survey of physicians in Flanders suggests a significant increase in 

the percentage of requests that are granted: from 56.3% in 2007 to 76.8% 

in 2013.5 Physicians are thus not functioning as significant gatekeepers, 

since ¾ of requests are now granted. That makes any shortcoming in their 

assessment, any limitation in their ability to adequately evaluate a patient 

very problematic.  

 

1.2. Expansion of the Practice in Problematic Areas: There is growing criticism on 

the expansion of PAD in areas that are more problematic, including more 

existential suffering, disabilities, and increasingly also mental health.  Many of 

these conditions were clearly not envisaged when the law was introduced, but 

the vague criteria enabled expansion in these areas.  

 

This expansion can seriously affect people who are experiencing life-changing 

disabilities, or situations which are associated with loneliness, isolation, 

societal stigmatization and rejection, difficulties with managing daily activities, 

and difficulties functioning independently. In those situations, good support 

measures and structures can prevent premature death, while all too easy 

access to PAD can incite life-ending requests. In the context of some diseases, 

for example severe depression, offering PAD as one treatment option could 

even more significantly impact on proper clinical care, as it could interfere 

with suicide prevention. Easy access to PAD can also affect incentives to 

develop appropriate support structures. It would be naïve to think that once 

firmly established, the expansion of cost-saving PAD practices could not 

impact on the government’s willingness to invest in potentially more costly 

support measures. 

 

PAD has been performed in Belgium on people who expressed concern about: 

becoming dependent on others (e.g. deaf-mute brothers who were becoming 
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blind)6, loneliness and decline of quality of life (e.g. elderly couples who 

expressed the desire to die together;7 and a 85-year old woman who was ‘tired 

of life’ after losing her daughter8); future dementia;9 and the absence of 

appropriate treatment for sexual deviation in a prison setting10. Controversies 

also arose when a transgendered person was euthanized and the doctor 

involved declared that there had been several requests from transgendered 

people, including an already granted request for a close friend of the 

euthanized person.11 Euthanasia practice involving a patient with severe 

depression without warning of family members has also stirred controversy.12 

 

These and several other publicly known, as well as hidden cases (because of 

the privacy implications, family members often prefer not to publicize their 

complaints), should not be brushed aside as anecdotal. They are real lived PAD 

experiences, frequently discussed in detail in public, that have resulted in the 

death of vulnerable people, may have traumatized family members, and often 

created moral anguish among health care providers (requests were often 

initially refused by some physicians). These cases of more ‘existential’ 

concerns (albeit often mixed with significant mental health and physical 

ailments) are said to be increasingly common in Belgium and the Netherlands 

and have been the subject of growing concern and criticism about expansion of 

the practice, including by health care providers and some who have been 

involved in the regulatory review of euthanasia practices.13 

 

2.  The Mental Health Context.  

Specific concerns have been voiced about the expansion of requests for PAD in the 

context of mental health. The proportion of euthanasia deaths involving 

neuropsychatric disorders has increased in Belgium from 1.2% of cases in 2004/05, 

to 2.8 % (or 58 cases) in 2010/11, to 3.7 % (or 67 cases) in 2013/14.  There are also 

other indications that the number of people with mental illness expressing an 

interest in PAD is significantly increasing in Belgium.14 
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A 2015 study15 published in BMJ Open documents the practice of euthanasia of 

people with mental health issues in Belgium. The study involved 100 patients who 

had requested euthanasia and were assessed in the clinic of one consulting 

psychiatrist between 2007 and 2011. Patients suffered from a variety of disorders 

including mood, personality, post-traumatic stress, anxiety and eating disorders; 

schizophrenia; addiction; autism (Asperger syndrome) and complicated grief, many 

with co-morbidities.16  They were all deemed competent, but no information was 

available about how this was determined in this complex population. The authors 

also deemed that “[i]n all patients, the suffering was chronic, constant and 

unbearable, without prospect of improvement due to treatment resistance.”17 Yet, 

the outcome of the study (37 patients euthanized; 38 withdrawals of requests, 11 

postponing of euthanasia after request granted; 5 independent suicides) raises 

serious doubts about the original determination of being ‘treatment resistant,’ the 

absence of possible recovery, and the competency of people with serious mental 

health conditions.   

 

A group of prominent Belgian psychiatrists, psychologists, and ethicists severely 

criticized the publication, questioning various components, including the 

competency assessment, the high number of approved cases, the treatment resistant 

nature of the conditions, and the fact that the study showed how one psychiatrist 

can be primarily responsible for a very substantial percentage of euthanasia cases of 

mental health patients in Belgium.18   

 

Following this publication, and also in the wake of the exposure of other cases 

involving euthanasia of depressed people without informing family members, a 

group of 65 Belgian psychologists, psychiatrists, other health care professionals and 

ethicists published an open letter in the bulletin for physicians and in leading 

newspapers, asking that psychiatric conditions be removed from the Euthanasia 

Law as a basis for PAD, with others responding in support of the current practice.19 

The PTAG recommendations go in the opposite direction, as they even reject an 
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obligatory wait period in the context of PAD and do not limit PAD for children to 

somatic diseases.  

 

Problems with mental health euthanasia cases are similar in the Netherlands, where 

we do have more publically available information. Psychiatrist-bioethicist Scott Kim 

has been studying the individual case summaries of persons who received PAD for 

psychiatric disorders in the Netherlands.20  Even though these summaries are 

public, this appears to be the first time that they have been analyzed in detail, in and 

of itself remarkable. He has identified several problems that are not reflected in the 

large-scale surveys of self-reporting of physicians and in official reports. What are 

the problems he identifies? 

 

One, even though it is often presented as if euthanasia is only practiced in extreme 

cases of ‘psychiatric suffering’ involving severe depression, as in Belgium, PAD is 

provided to people with grief, psychosis, cognitive problems, autism, and other 

disorders.  The majority of cases he studied involve socially isolated, lonely people. 

 

Two, there is frequent disagreement in those reports among the ‘expert’ consultants 

whether the regulatory criteria for PAD are met; but the regional review committees 

sometimes do not even comment on the disagreements in their reviews. There is 

also virtually no discussion of any scientific basis for determining someone’s 

situation as ‘without hope’ or ‘futile’, making any after-the–fact judgment about it 

virtually impossible.  

 

Three, he identified problems with competency assessment: information on how it 

is determined is sparse, even in cases where people are more at risk of being 

incompetent (e.g., cognitive problems, psychosis).  The cases are psychiatrically very 

complex cases. But in over 10% of the cases, there is no independent psychiatrist 

involved in the evaluation (i.e. the treating psychiatrist assesses competency, and 

this is not independently verified by an expert).  In most cases, the physician is a 
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general practitioner and not a psychiatrist, with thus no particular expertise in 

competency. 

 

3. The Challenges of Competency Assessment 

 

The concerns about the practice of PAD in the context of mental health reveal  

particularly well the overall problematic nature of a regulatory system that relies on 

competency assessment and informed consent processes by individual physicians.  

These concerns are worth emphasizing here briefly. Competency Assessment in 

medical decision-making is notoriously difficult, as mentioned before.21 Few 

physicians, including psychiatrists, are well trained in it, have a good grasp of the 

concept, and appreciate the difficulties in assessing competency. Competency 

assessment is influenced, as studies show, by various factors including the nature of 

the decisions to be made and the risks involved; and even more importantly also the 

beliefs and values of physicians. Physicians’ values and belief systems influence 

whether they determine someone competent. This has already been documented in 

the PAD context.22 In the context of end-of-life, or when people are suddenly 

confronted with a debilitating medical condition or disability, and in situations 

where patients suffer from a mental health condition that can be accompanied by a 

desire to die, competency assessment is even much more complex and more likely 

to vary depending on the physician’s commitment to PAD.23  Physicians who are 

firmly committed to PAD will more likely find patients competent to opt for PAD, 

even when they suffer from depression and other mental health conditions. Those 

who are not familiar with the experience of people with disabilities are more likely 

to conclude that the choice to end one’s life in a situation of disability is a 

reasonable, competent choice.  

  

With respect to informed consent, the determination whether patients are not 

unduly influenced by others, by lack of appropriate support structures, by concerns 

or fears about being a burden or becoming too dependent, and so on, is intertwined 

with difficulties of competency assessment, and requires appropriate training, 
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attention and skills, and sensitivity to the specific challenges of each case, which 

individual physicians often lack. Thus, whether patients’ lives will be ended, rather 

than therapeutic options emphasized and explored, depends in a Belgian-style 

system too much on the physician who is assessing them, even if a second consult 

(or in some cases third) by a physician adds some level of extra scrutiny. When it 

comes to decisions about life-ending actions in very complex situations, a such an 

assessment is not sufficient.  

 

4. When is There No Hope for Recovery?  

 

Whether there is no hope for improvement, and thus whether a condition is 

untreatable or ‘irremediable’ is particularly hard to assess in the mental health 

context. The concept of ‘refractory’ or ‘treatment-resistant depression,’ for example, 

is in and of itself highly contested.24 People suffer indeed tremendously and often 

chronically from depression. Yet, studies focusing on ‘treatment-resistant 

depression’ indicate that many patients, in one study even 60.2%, fully recover.25 

While the evidence of the success rate varies, it is very hard if not impossible to 

predict who will certainly not recover.26 Mental health treatment often takes time, in 

particular because finding the right diagnosis is often hard, and the right treatment 

even harder.  The availability of good social support services, easy access to good 

quality mental health care, and so on, are determinant factors in recovery and 

improvement.  Yet, in many countries, including Belgium, as is the case in many 

Canadian provinces, good quality mental health care services are in shorty supply.  

 

5. The Limits of the Reporting System  

 

The Belgian experience also shows that reporting after the facts is limited even with 

respect to how it promotes transparency and a clear understanding of what is 

happening. Underreporting and errors in reporting continue in Belgium, with one 

2010-study estimating that only 1 in 2 cases of euthanasia are reported.27 Studies 

also suggest that physicians continue to practice PAD without consent and are 
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obviously not easily officially reported.28 Thus: hidden practices may have become 

visible as a result of the de-criminalization coupled with reporting, but other 

practices remain hidden. What is hidden may simply have shifted.    

 

The reporting system may create, in fact, a false sense of security, a false sense of 

control over the practice, and lead to an overly bureaucratic assessment of cases on 

the basis of limited practical information, with little incentives to intervene after the 

facts. For example, there is often only limited information available about how 

competency was exactly assessed in individual cases, making it very hard to conduct 

regulatory and disciplinary follow-up on the basis of the reported information. 

 

Dr. Scott Kim’s study of individual case summaries in the Netherlands is thereby 

again revealing29: Even though these summaries are public, they had not yet been 

analyzed and publicly discussed.  His findings of problems with competency, 

expansion in problematic areas, serious disagreements among physicians, are not 

reflected in the data produced by the official review agencies and in large-scale 

anonymous surveys of physicians.  

 

In Belgium, there have been significant reports, and even public statements of 

physicians that they were not respecting the reporting requirements.30 Yet, so far, 

the FCEC forwarded only one file to the public prosecutor, while more than 11,000 

patients had their life terminated. Considering the often-public confessions of 

physicians that they did not respect the requirements, it would be surprising that 

this is the only case of violation of the rules that merits scrutiny by a public 

prosecutor.  

 

Conclusion 

In conclusion: the Belgian system provides access to PAD on the basis of overly 

vague and flexible criteria, which gives individual physicians an extraordinary 

liberty as well as responsibility to determine who has access to PAD and in what 

situations. It has de facto led to an open-ended access regime that has significantly 
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expanded, including with respect to the type of situations in which PAD is provided.  

PAD has expanded in problematic areas, such as the context of mental health where 

competency is very hard to assess and where physicians may too easily conclude 

that there is no hope of recovery.  The Belgian experience also shows that some 

individual physicians have become particularly active in providing access to PAD in 

controversial areas such as mental health, with no regulatory intervention other 

than limited post-factum review of reported cases, which provide only limited, self-

reported information.  

 

For these reasons, I am profoundly concerned that some of my colleagues propose— 

as in the PTAG report—a regulatory regime that would provide less restrictions, no 

additional regulatory oversight, and more flexibility than the Belgian regime. Such a 

regime will put the most vulnerable Canadians at risk.  I am convinced this is not 

what the majority of Canadians want, and what the Supreme Court can have had in 

mind when it called upon Parliament to develop a strict regulatory regime with 

rigorously monitored safeguards.  
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