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1. Introduction

The Asper Centre opposes Bill C-12 and submits that it is unconstitutional legislation in its current
form.

Bill C-12 arose by removing some of the most politically contested and constitutionally problematic
sections of Bill C-2, i.e., those concerning domestic investigation powers, “lawful access” legislation, and
other related matters. The remaining parts of Bill C-2 were then re-introduced as a new bill. Despite the
government’s recognition that substantial changes to Bill C-2 were needed, it has retained several of the
most constitutionally problematic parts of the original bill, including those parts proposing drastic changes
to our immigration and refugee system.

This move from Bill C-2 to Bill C-12 was an unfortunate statement, intended or not, that the
government has turned a blind eye to the many valid objections raised to the proposed immigration and
refugee reforms by leading civil society organizations and others.! The move was also a lost opportunity to
cure several of the most constitutionally problematic parts of Bill C-2.

We submit that Bill C-12’s immigration and refugee proposals very likely violate Charter
protections and will otherwise invite Charter violations by administrative decision-makers. Among other
things, the bill’s proposed asylum reforms will very likely, in practice, unconstitutionally discriminate
against individuals who are known to require more time to file for asylum, such as refugee claimants who
are survivors of gender-based violence. Several of the proposed immigration and refugee reforms will also
very likely violate the principle of procedural fairness when they are applied to the diverse world of refugee
claimants, such as by denying access to the refugee claims process if strict deadlines are not met.

We recommend rescinding Parts 5 — 8 of Bill C-12 in their entirety. This recommendation is not an
endorsement of the remaining parts of the bill.

IL. Bill C-12’s Immigration and Refugee Reforms Very Likely Violate the Charter

Parts 5 — 8 of Bill C-12 propose sweeping reforms of Canada’s immigration and refugee system.
They would, among other things, enact two broad changes: they would impose new and strict deadlines and
procedures on refugee claims, including by extending the application of the Safe Third Country Agreement;
and they would provide immigration officials and the Governor in Council with exceptional powers to
effectively suspend immigration and refugee procedures, without procedural safeguards and otherwise
without regard for the individuals being affected by the decisions. For the reasons outlined below, we
oppose both of these measures.

The Charter Rights Engaged

Bill C-12’s proposed reforms would engage the most elementary of the Charter s protections. The
Charter affirms that every individual has the right to the equal protection and benefit of the law without

' See, e.g., Canadian Council For Refugees, “Statement on Bill C-2”, June 5, 2025; Barbra Schlifer Commemorative
Clinic, “Statement: Bill C-2 Risks Undermining Canada’s Commitments to Gender-Based Violence Survivors”, June
9, 2025 [Shlifer Statement]; Open Media, “Over 300 Organizations Unite to Demand Complete Withdrawal of Bill
C-27, June 18, 2025.




discrimination, including on the basis of race, national or ethnic origin, citizenship status,? and sex (section
15). The Charter’s guarantee is substantive and concerns itself as much with protecting against the
unwitting discriminatory impact of legal rules and distinctions as it does with protecting against
discrimination on its face.* The Charter’s guarantee thereby protects against rules that would impose
unjustifiable harms on individuals by virtue of their membership in a protected, disadvantaged group.

The Charter also guarantees the right to life, liberty, and personal security of all individuals residing
in Canada, i.e., to citizens and non-citizens alike (section 7).* No individual can be deprived of these rights
except in accordance with the principles of fundamental justice. The Charter protection thereby requires
that laws conform to our principles of justice and fairness, including by protecting against laws that are
overbroad, arbitrary, or grossly disproportionate, and including by mandating procedural safeguards, such
as rights to oral hearings or rights to the judicial review of decisions, in the appropriate case. With respect
to its mandate of procedural fairness, the rigour of procedural requirements must reflect the seriousness of
any infringements of the rights protected under section 7.° If an impugned legislative provision fits within
a larger scheme that contains relevant exceptions or “safety valves”, one must ask whether the mechanisms,
when properly interpreted and applied, are sufficient to protect against deprivations in violation of the
principles of fundamental justice. ¢

While both Charter protections have distinct emphases and impose specific legal tests and
inquiries, they cohere within a greater whole that aims to protect the basic principles of equality and
fairness, in both process and substance, reflecting Canada’s longstanding constitutional commitment to the
rule of law and the protection of vulnerable minorities.” Notably, the overarching constitutional value of
“equality and freedom from discrimination” is expressly incorporated into the Immigration and Refugee
Protection Act (IRPA).® Among other things, this serves as a statutory reminder of the special importance
of the constitutional principle of equality and non-discrimination in the immigration and refugee context.

The Likely Charter Violations

Bill C-12’s first category of reforms — the imposition of strict deadlines — engages and likely
violates the Charters section 7 and section 15 protections.

2 See Andrews v. Law Society of British Columbia, 1989 CanLII 2, [1989] 1 SCR 143 (SCC) [Andrews). Andrews,
which struck down the conditioning of legal practice on the basis of citizenship, and which expressly held that non-
citizenship is a protected ground under Section 15, was the Supreme Court of Canada’s very first meaningful
equality rights decision under the Charter. Among other things, Andrews serves as a reminder as to how an
apparently intuitive reason for unequal treatment does not sanction discriminatory treatment of non-citizens,
including because non-citizens “are a group of persons who are relatively powerless politically and whose interests
are likely to be compromised by legislative decisions”: ibid at p 146.

3See, e.g., R v Sharma, 2022 SCC 39 at para 28.

4 See Singh v Minister of Employment and Immigration, 1985 CanLII 65 (SCC), [1985] 1 SCR 177 (finding that
section 7 protections apply to everyone present in Canada, and that refugee claimants have a Charter right to an oral
hearing of refugee protection claims before the claimant is granted protection or deported).

3 See, e.g., Charkaoui v. Canada (Citizenship and Immigration), 2008 SCC 38 (CanLlII) at paras 53 - 58, [2008] 2
SCR 326.

¢ Canadian Council for Refugees v. Canada (Citizenship and Immigration), 2023 SCC 17 at 149.

7 See especially, Reference re Secession of Quebec, 1998 CanLlII 793 at paras 70 - 82, [1998] 2 SCR 217 (SCC)
[Secession Reference].

8SC 2001, ¢ 27 at s. 3(3)(d).



Part 8 of the bill would impose a ban on anyone making a refugee claim if more than one year has
passed since the individual’s first entry (clause 73). The prohibition is retroactive as it would apply to people
entering Canada after June 24, 2020, if their claim was not submitted before Bill C-12 was introduced in
Parliament (clause 75). Among other things, the provision would appear to apply both to the undocumented
and stateless and to those in Canada on valid permits (e.g., work and study visas). The one-year clock would
also appear to apply to individuals who entered Canada as a child, or decades previous, thereby effectively
prohibiting refugee claims by adults with even the briefest or most trivial previous entries into Canada.
Accordingly, the clear effect of the provision will be to prohibit refugee claims from individuals who would
be successful claimants but for the hard deadline.

As a matter of legislative purpose, the proposals presumably have certain bad actors in mind. They
also appear to be guided by the purpose of standardizing treatment of refugee claims and compelling refugee
claimants to avail themselves of legal paths for refugee protection, in a timely manner, so as to protect
against abuses of the refugee protection system and to protect against other harms that may arise from late
filed claims. Be that as it may, the inflexible rule will be unable to distinguish between good and bad actors
in practice. Instead, the inevitable result will be the application of an unforgiving and overbroad rule that
will be imposed on innocent individuals meriting the same refugee protection as those who file within one
year, including potentially with grossly disproportionate effects on those newly excluded. In addition, the
rule’s strict application to those in Canada on valid permits, or to those with trivial prior entries to Canada,
bears no apparent relation to its legislative purpose. For this reason, the rules will also raise issues of
arbitrariness under section 7.

It is not difficult to conceive of reasonable hypothetical individuals to which the law’s application
would likely be found unconstitutional. Consider a PhD student in one of our faculties, who, during the
course of their multi-year degree, chooses to have an abortion during her stay in Canada, or who chooses
to divorce an estranged abusive husband, and knows or newly learns that that these choices would endanger
her life if she would return to her home country. Or consider a separate multi-year PhD student, who sees
their home country descend into civil war, to the point of purges against the student’s national or ethnic
group. A one-year clock means that such students would be barred from submitting a refugee claim not
because they are unworthy or irresponsible claimants, but because of the random timing of the events in
their lives or the lives of their home countries. If the restriction is imposed, no consideration can be given
to their blameless reasons for applying beyond the one-year mark, or to the fact that the harms that will
flow from a denial are compounded by their membership in vulnerable groups protected by the Charter's
equality guarantee. Similar Charter-issues will arise due to the retroactive application of the deadline’ as
well as its ostensibly arbitrary use of “first entry” as initiating every individual’s lifetime opportunity to
apply for refugee protection in Canada. While safety valves found elsewhere in the statutory regime may
provide such consideration and prevent the harms envisioned in the above and related cases, they cannot
cure the Charter problem, for reasons we return to below.

? Section 7 rights include within them residual protection against the retroactive or retrospective application of laws,
in the appropriate case. See e.g., Cunningham v. Canada, 1993 CanLII 139 (SCC), [1993] 2 SCR 143.
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Part 8 of the bill imposes a second significant deadline. The restriction would prohibit individuals
who cross the U.S. land border irregularly to be banned from submitting a refugee claim after a period
prescribed by regulation (clause 73). The period is currently 14 days.'°

This significant reform must be understood in context. Individuals who cross the U.S.-Canada
border by land or waterway are, in the ordinary case, given over to the U.S. authorities, under a bilateral
treaty commonly known as the Safe Third Country Agreement (STCA).!! Under the treaty, refugee claimants
must seek protection in the first of the two countries they enter, after leaving their country of origin, subject
to certain exceptions. Prior to March 2023, the STCA regime did not apply to irregular crossings. Since
March 2023, the STCA has been applied to migrants crossing irregularly via the U.S.-Canada land border,
and via bodies of water, but only within their first fourteen days of arrival. The result is that individuals
who are crossing the border irregularly and who are known to authorities within 14 days typically face
expedited return to U.S. authorities, and typically before any relevant refugee protection claims can be filed.

Asnoted by the Library of Parliament, the choice of a fourteen-day limit had its roots in U.S. policy,
which, in 2004, began allowing expedited removal proceedings for certain foreign nationals discovered
within 14-days near a U.S. border (100 miles).!? These limits with respect to time and geography were
revoked in the U.S. in 2019. This resulted in a preliminary injunction issued by the U.S. District Court of
Columbia, authored by Justice Ketanji Brown Jackson (as her position then was, now Justice Jackson of
the Supreme Court of the United States).'* Justice Jackson’s reasons for the preliminary injunction included
the plaintiffs’ likelihood of succeeding on the merits of their claim that the Department of Homeland
Security’s (DHS) removal of the time and geography limits was arbitrary and capricious, and that DHS had
not, among other things, considered the potential impact of the expansion of the removal system on long-
settled undocumented non-citizens and their communities.'* The time and geography limits were resumed,
but were then revoked again, on January 24, 2025, by the second Trump administration.!> This second
revocation continues to be litigated. That said, the policy has once again been subject to a preliminary
injunction, out of similar due process concerns.'®

While the U.S. and Canada have distinct immigration and refugee regimes, and constitutional
frameworks, the rights-related issues that have arisen in the U.S., under the U.S. constitutional concept of
“due process”, are akin to those that would inform the relevant Charter analysis in Canada.

The ostensible purpose of the removal of the 14-day limit is to extend the STCA regime, to further
standardize treatment of arrivals, and to discourage the evasion of Canadian authorities via irregular
crossings, due in part to the safety and related concerns arising from such crossings (including the greater
risk of harms to the asylum seekers themselves). Be that as it may, the crux of the matter is that removing

10 JRP4 at 159.4(1.1.).

" See Library of Parliament, Overview of the Canada-United States Safe Third Country Agreement (1 June 2023).
12 Ibid at p. 13.

13 Make the Road New York v. McAleenan, 405 F. Supp. 3d 1 (2019) (United States, District of Columbia)
[McAleenan].

14 Ibid at 7.

15 Designating Aliens for Expedited Removal, 90 Fed. Reg. 8139 (January 24, 2025). 2025-01720 (90 FR
8139)https://www.federalregister.gov/documents/2025/01/24/2025-01720/designating-aliens-for-expedited-removal
16 Make the Road New York v Noem, 1:25-cv-00190 (United States, District of Columbia, Aug 29, 2025) ECF No.
64. The fuller docket is available at: https://www.courtlistener.com/docket/69566723/make-the-road-new-york-v-
huffman/.




the time limit for application of the STCA will also newly apply the STCA to a distinct category of people
with substantial interests for remaining in Canada: individuals who have long since entered Canada (and
via the U.S. border, since June 25, 2020). This category of individuals is entirely unlike the group of people
who have traditionally been subject to stricter removal processes under the STCA — those immediately
known to Canadian officials because the crossing was through a regular port of entry or those discovered
or detained shortly after an irregular crossing (i.e., within 14 days). In other words, the new restriction will
apply to undocumented individuals who have been living in Canada for years, some of whom arrived as
children. They will often have built homes, lives, and communities, in Canada.

Undocumented migrants enjoy Charter protection. Because longstanding undocumented migrants
have ties to Canada that are far greater than those very newly arrived, their removal constitutes a substantial
increase in the severity of the section 7 deprivations in issue, such as by increasing the psychological harms
— friends and livelihoods lost — arising from being forcibly removed from their chosen land of settlement.
Under section 7, procedural protections for deprivations must increase with the severity of the
infringements. Bill C-12 fails this standard. The bill removes a critical protection and then provides no
additional protections to mitigate the harms caused by the removals. While some affected individuals may
be able to avail themselves of other, longstanding protections under /RPA4 and the regulatory scheme, these
alternatives are insufficient to meet the problem posed.

The change also raises Charter issues on equality grounds. First, it bears emphasis that the STCA
regime is currently under legal challenge on section 15 grounds, without the new Charter-engaging
additions. In a recent decision addressing the pre-2023 STCA regime, the Supreme Court of Canada upheld
the scheme against a section 7 Charter claim but also found that the courts below had failed to address the
applicant’s section 15 Charter challenge.!” The Court did not dismiss the section 15 claim or otherwise
decide the issue. Instead, the Court instead remitted the matter back to a Federal Court for fuller
consideration.

This ongoing claim is worth comment in part because it illustrates the Charter issues at stake under
the STCA, and how its proposed expansion will only exacerbate the Charter problem. The applicants’
section 15 claim rests upon the argument that “women facing gender-based persecution and sexual violence
are often denied refugee status in the United States”, contrary to Canada’s international law obligations.!®
For instance, and as described in the Federal Court’s recitation of facts,!” one of the applicants, ABC, and
her daughters, are citizens of El Salvador. ABC was raped by MS-13 gang members, became pregnant as a
result, and was threatened, at gunpoint, with the death of both her and her daughters. When she and her
daughters fled to the U.S., she was advised that she was under removal proceedings. She then twice
attempted to submit a refugee claim in Canada. The first was withdrawn on the advice of a CBSA official,
and in the second she was determined to be ineligible. In providing advice and determining her refugee
claim, officials relied upon Canada’s above treaty obligations with the United States. After soliciting legal
assistance, she applied for judicial review.

17 Canadian Council for Refugees v. Canada (Citizenship and Immigration), 2023 SCC 17 [Canadian Council for
Refugees (SCQO)].

18 Canadian Council for Refugees, ibid at paras 13, 172 — 184

19 Canadian Council for Refugees v. Canada (Immigration, Refugees and Citizenship), 2020 FC 770 at paras 11 —
16. All details are facts as recited by the Federal Court.



As noted, the rule that was imposed on ABC because she crossed at a regular port of entry has since
become the rule that applies to a// individuals crossing the U.S. border by land, within the aforementioned
14-day limit for irregular crossings. This 2023 expansion was not trivial. It has already expanded the scope
of potential equality-based harms by curtailing the paths available to those most fearful of the differences
in application between the U.S. and Canada on refugee protection, including with respect to gender-based
violence. It also diminished the legal reasons which were originally invoked to uphold the STCA regime in
the section 7 context. Specifically, in upholding the STCA scheme against section 7 challenge, the Supreme
Court of Canada expressly relied, in part, on the fact that the scheme at the time was limited in application
and did not apply “elsewhere along the land border, by ship or by air”.2’ The Court did not provide guidance
as to whether its analysis would have changed, if the limitation were removed (as it has been, so far only in

part).

Suffice it to say, the Court’s analysis also did not extend to the Charter issues raised by Bill C-12
in its present form. Bill C-12 now proposes to expand the reach of the STCA to potential claimants who
have been living in Canada for weeks, months, or even years. It does so by removing the protections for
individuals who have been in Canada for more than two weeks and who did not apply for refugee protection
within that same two-week period.

In addition to removing assumptions relied upon by the SCC in Canadian Council for Refugees in
its section 7 analysis, this expansion is directly relevant to the gender-based section 15 issues still plaguing
the STCA. For instance, as noted by Barbra Schlifer in its statement on Bill C-12, survivors fleeing gender-
based violence abroad are particularly vulnerable to deadline limitations because they are often “learning
about legal processes with the added burden of living with trauma”, with many such survivors navigating
the process under the control of an abusive partner who may restrict their access to relevant information
and resources, and with others being further exploited due to their vulnerable status (such as through forced
marriage, sexual violence, and other forms of coercion).?! In such contexts, it is often unreasonable to
impose a two week deadline for a refugee protection claim. As a result, individuals facing gender-based
violence will be disproportionately impacted by Canada’s extension of the STCA regime.

While the pending legal case is still in dispute, we also note that the facts on the ground continue
to change in ways that make the continued application of the STCA regime, let alone its expansion,
constitutionally untenable. We submit that the current evidence is sufficient to conclude that the STCA very
likely discriminates against individuals based upon gender, and that its extension in the current factual
context is an affront to both /RPA s and the Charter s express commitments to the principle of equality. As
a first step to addressing to the Charter issues currently raised by the STCA and its reliance upon U.S.
authorities, we recommend repealing the proposed reform.

The Alternative Procedures and Safety Valves are Insufficient

We recognize that Bill C-12 and the regulatory scheme more generally would attempt to address
the difficulties raised by the above examples in other ways.

First, Bill C-12 would amend /RPA to allow for exceptions to the above deadlines, via regulation
(Clause 74). Without more, this allowance for delegated authority does not cure the constitutional problem.

20 Canadian Council for Refugees (SCC) at para 41.
21 Shlifer Statement atp 1 — 2.



A constitutional mandate for exceptions flows from the Charter and its several guarantees. The decision to
delegate the question and nature of exceptions, without statutory guidance, is the opposite of a mandate. It
is, in effect, a legislative statement that the question of exceptions is a policy choice that can be left to
Cabinet. To reflect the Charter mandate in issue, appropriate exceptions, or their equivalent (e.g.,
conditioning the coming into force of the relevant provisions on the prescribing of necessary regulations),
should be included in the statutory framework.

Second, we recognize the scheme as a whole would not deprive the above affected individuals from
procedural protections altogether. Most explicitly, the proposed statutory scheme provides for a lesser
alternative to refugee claims, namely Pre-Removal Risk Assessments (PRRAs). /RPA and the attendant
regulations also contain additional “safety valves” (i.e., discretionary exemptions or other curative
mechanisms) that may be relied upon by affected individuals, in the appropriate case, and in lieu of a refugee
protection claim.

In context, these procedural protections do not justify the scheme’s limits on Charter protections.
A PRRA is an insufficient substitute because it does not provide for sufficient procedural protections.
Procedural protections must adequately reflect the weight of the Charter engagements in issue. PRRAs are
unlike refugee claims in that they are not decided via independent and fulsome procedures mandated by the
Immigration and Refugee Board (IRB). PRRAs do not provide claimants with a right to an oral hearing
before removal.?? They also do not provide for the same rights of appeal that attend an IRB decision. Given
the significance of the section 7 and section 15 Charter interests at stake, and the scope of would-be refugee
claimants to which they will be offered as alternative, they are an inappropriate and insufficient substitute
to IRB proceedings.

Certain “safety valves” within the larger scheme, such as the Minister’s discretionary authority to
grant residency based upon humanitarian and compassionate grounds (/RPA, s. 25.1) or the public policy
exemption (IRPA, s. 25.2), or the STCA's exclusion of certain categories of migrants (namely exclusions
related to unaccompanied minors, family reunification, certain document holders, and other “public
interest” exceptions), might prevent some of the worst excesses of this substitution for time-barred
applicants and for those subject to the extension of the STCA regime. They will not, however, cure all of
the deficiencies.

First, the safety valves in issue will not address the Charter breaches that can flow from
administrative decision-makers failing to apply relevant but discretionary exemptions. Notably,
administrative breaches were expressly beyond the purview of the decision in Canadian Council for
Refugees.” Second, and relatedly, safety valves will not prevent the disproportionate impact of the rules on
certain vulnerable minorities. Safety valves are a section 7 concept and are ill-designed to address broader
issues of discrimination, where rules can have a disproportionate impact on vulnerable minorities precisely
because the rules are selectively applied — alone or in tandem — in a discriminatory manner or with
discriminatory effects. Indeed, multiplying rules that require discretionary action, without attempting to

22 PRRA hearings are at the discretion of the Minister, IRPA, s. 113(b), save for a narrow exception, IRPA, s. 113.01.
Bill C-12 does not mandate a hearing for claimants who are unable to apply for asylum by operation of the two new
restrictions.

2 Canadian Council for Refugees at para 164.



address the systematic issues or biases leading to discriminatory results, can be an invitation to exacerbating
problems of discrimination.

Given all of the foregoing, the new time limits should be revoked.

Bill C-12’s Sweeping Delegation of Power to Cabinet with Respect to Immigration and Refugee Matters
is Contrary to the Rule of Law

Bill C-12’s second category of immigration and refugee reforms exacerbates the above problems.
Among other things,?* Bill C-12 grants officials the authority to end refugee claims before they reach a
hearing and further provides the Minister with authority to specify documents and information that must be
provided to support refugee claims (Clause 43). The result is that claims may be declared abandoned or
withdrawn if evidence is not timely submitted (Clause 45). The IRB Refugee Appeal Division is also newly
restricted from waiving the time limits during credibility appeals (Clause 49), while the Minister is newly
limited in varying time limits for appeals rulings (Clause 51).

The bill also grants Cabinet the power to suspend or terminate immigration processes where
Cabinet views doing so as being in the “public interest” (Clause 72). Under this new authority, Cabinet
would be authorized to refuse to accept or process entire categories of immigration applications, cancel or
suspend immigration documents already issued (including permanent resident visas or cards, work permits,
study permits, and temporary resident visas and permits), and impose new conditions on existing
documents. This will include a power to terminate valid applications retroactively. The apparent fettering
of Cabinet’s discretion in taking such drastic measures, however, is not clearly specified. Most notably, the
broad term, “public interest”, is left undefined in the statutory scheme.

The cumulative result of these and related reforms is to increase discretionary, administrative
powers to terminate claims and suspend procedural protections across the spectrum of migration categories,
despite the profound effect these terminations and suspensions would have on the individuals affected.
Among other things, these reforms significantly empower administrative decision-makers (including
Cabinet) operating in an area of the law that the Supreme Court of Canada has described as requiring “the
most anxious scrutiny”, because of the danger of decision-makers failing to heed limits placed upon their
powers (such as limits imposed by the Charter, among other things), and because of the severity of harms
that can flow from unlawful administrative action in this context. >

Notably, these extraordinary discretionary powers contemplate few, and oftentimes no, procedural
protections for migrants. For instance, the discretionary power to cancel, suspend, or vary certain
documents and applications (e.g., permanent resident visas or applications for permanent residence) has no
clear limit and no mandatory review process, including in circumstances where the holder or applicant’s
Charter rights are engaged. In so doing, the provisions will invite Charter violations in their application,
including with respect to both the section 7 and section 15 protections canvassed at length above.

In addition to creating a minefield for administrative action that will breach the Charter rights of
individuals, this delegation of extraordinary power to immigration officials and Cabinet is an affront to the

24 'We share and adopt the concerns voiced by the Canadian Immigration Lawyers Association, including on issues
not canvassed here. Canadian Immigration Lawyers Association, “Bill C-12 introduces sweeping changes to
immigration law under the guise of border security”, October 16, 2025.

25 [bid at para 164.




unwritten constitutional principle of the rule of law. The Supreme Court of Canada has described the rule
of law as an unwritten constitutional principle that “vouchsafes to the citizens and residents of the country
a stable, predictable and ordered society in which to conduct their affairs”, thereby providing “a shield for
individuals from arbitrary state action”.?® Bill C-12’s proposed amendments seek to replace laws,
regulations, and rules with sweeping discretionary action. This sweeping delegation of power greatly
increases the risk of unlawful and disorderly action in an area of law least forgiving of error. The proposed
reforms should be rescinded.

I11. Conclusion and Recommendations

Bill C-12 presents profound threats to the rights of migrants alongside provisions detailing issues
of customs enforcement and the scheduling of controlled substances. This confuses the difference between
border issues involving persons and border issues involving goods, while highlighting the discriminatory
effects that are almost certain to flow from Bill C-12’s proposed immigration and refugee reforms.

Bill C-12’s immigration and refugee reforms are also not limited to border issues. Indeed, the most
troubling features of Bill C-12’s proposed immigration and refugee reforms are their potential application
to individuals who have been residing in Canada for months or even years. In both tenor and effect, the bill
frequently ignores the constitutional protections to be afforded to residents of Canada. The bill removes
protections for certain individuals who have fled to Canada from the U.S. for a period of at least two weeks.
The bill imposes an arbitrary, inflexible, and retroactive one-year deadline on refugee claimants. The bill
also, and more generally, increases government powers to simply suspend or terminate immigration
documents or applications in certain circumstances, including ostensibly for long time residents.

None of these proposed reforms, alone or taken together, adequately account for Charter
protections. Accordingly, our recommendation is to rescind Parts 5 — 8 of Bill C-12. If an immigration and
refugee reform bill is needed, including on the grounds of modernization, it should be via a standalone bill,
and it should be drafted in marked departure from the alarming and constitutionally deficient Parts 5 — 8 of
Bill C-12.

DAVID ASPER CENTRE FOR CONSTITUTIONAL RIGHTS

The David Asper Centre for Constitutional Rights is a centre within the University of Toronto, Faculty of
Law devoted to advocacy, research and education in the area of constitutional rights in Canada. The Centre
was established in 2008 by the generous donation of David Asper and was officially launched in early
September 2008. It houses a unique legal clinic that brings together students, faculty, members of the bar
and other advocates to work on significant constitutional cases and advocacy projects. It is the only
Canadian centre in existence that attempts to bring constitutional law research, policy, advocacy and
teaching together under one roof. Access to justice and social justice are clear themes that have motivated
the advocacy work of the Centre since its inception. The Centre defines these themes more specifically as
access to constitutional rights.

26 Secession Reference at para 70.
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