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The question of how and why the government of Canada conducts national security review of
foreign investments, including the strategic outlook, governance structure and capabilities it
applies, is an important and evolving one. National security review provisions under the
Investment Canada Act have only been in place for the past 13 years (since 2009). In that period
the national security threat environment has changed profoundly and concerns about
economic security have been greatly magnified. National security review must accelerate to
catch up with these geo-economic changes and be undertaken with new seriousness. The
extent of the changes to our national security environment have been the focus of a major
project undertaken by the Centre for International Governance Innovation on “Reimagining
Canadian National Security Strategy.” !

The government was confronted in the Fall of 2021 with a decision regarding the takeover of a
Canadian company, Neo Lithium, by a major Chinese mining enterprise, Zijin Mining, which
features substantial Chinese state ownership. The value of the transaction was estimated in
media reporting at close to $1 billion dollars. ?

Neo-Lithium is a junior Canadian miner with a major mining asset located in the so-called
“lithium triangle” in Argentina. 3 It employs a practice of extracting lithium, a crucial mineral in
the value chain for electric vehicle batteries, from brine ponds (salar brine). Lithium is listed by
the government of Canada as one of 31 “critical minerals” important to the economy of
Canada. *

The government took two decisions in this case. One was not to block or otherwise impose
conditions on this foreign takeover on national security grounds. The government also used a
truncated time-line for national security review, which did not take full advantage of the
process provided under the Investment Canada Act and did not provide substance to the
concept of “enhanced scrutiny” of certain sensitive investments, as promised in revised
Ministerial guidelines on national security review.

The decision not to conduct an extended national security review of the transaction that
allowed Zijin mining to acquire Neo Lithium was, | believe, a wrong decision. The failure to block



or impose conditions on the Zijin takeover reveals some important deficiencies in the conduct
of national security review.

It is important to understand the timeline for the national security review that was conducted
on the Neo Lithium takeover to substantiate the argument that the process was unnecessarily
truncated and did not constitute “enhanced scrutiny.” The Investment Canada Act allows for a
multi-phase national security review. The first phase of such review, which applies to all foreign
direct investments, takes place during a mandated 45 day period.

The intended purchase of Neo Lithium by Zijin Mining was publicly announced on October 8,
2021. This followed shortly after the conclusion of a series of site visits to Neo Lithium’s
operation in Argentina by officials from Zijin Mining and that company’s decision to proceed
with the proposed takeover. Certification of the proposed purchase was completed on October
20. > The Minister of Innovation, Science and Economic Development then has 45 days to
notify the investor as to whether an order for national security review may be issued. ® The
Minister may determine during the first phase of national security review that further scrutiny
beyond the initial 45 day phase is warranted to allow the government to decide whether an
investment could be injurious to national security. If a decision is taken to extend national
security review into the second 45 day phase this involves the use of s25.2 authorities under
the ICA and is based on an agreement between the Minister of ISED and the Minister of Public
Safety. This decision would be communicated to the interested parties. The third potential
phase of national security review falls after the 90 day (45 + 45) day period, at which point the
Government may order a Governor in Council (that is Cabinet approved) on-going national
security review for up to an additional 90 days under s25.3 powers under the ICA.

During the first 45 day phase of national security review, the transaction is scrutinised by a
multitude of government departments and agencies, notably including national security and
intelligence agencies, to determine whether the acquisition could be injurious to national
security. Allies, including the United States, may also be consulted during this phase. The
Minister and officials have refused to say whether or not such consultations took place.

A Neo-Lithium spokesperson, Carlos Vicens, the Chief Financial Officer, publicly confirmed that
the national security review process for the acquisition had been completed by early
December, which fell at the conclusion of the initial 45 day period of the first phase of review
under the Act. 7 The transaction was allowed to proceed. No additional phases of national
security review were deemed necessary by the Government and the transaction was not
deemed injurious to Canadian national security.

The company proceeded to a successful shareholder vote on the acquisition that was held on
December 10, 2021. & The transfer of control of the company to Zijin Mining is expected to be
completed in the first quarter of 2022.

In critiquing the government’s handling of the Neo-Lithium national security review process, |
want to make clear that | am not criticizing the performance of the many governments officials



in multiple departments and agencies that contribute to national security review under the ICA.
There are many talented and experienced officials who no doubt contributed to the file. They
operate within current frameworks for national security review and according to legacy
practices. They are required to work under real time pressures, deal with complex issues, and
have to provide advice inevitably based on only partial information and limited insights into the
future. The volume of work is heavy, comprising over 1,000 certified notifications for 2019-
2020.° Their advice, if conflicting, has to be resolved in a committee setting. Their efforts are
compounded by the challenges of work under the health restrictions imposed by COVID-19. In
the Neo-Lithium case, | also speculate that the review process was further complicated by the
lengthy political transition that occurred following the federal election in September 2021. |
address this issue briefly later in this document.

The failure to conduct a full national security review in the case of the Neo-Lithium acquisition,
using the available provisions of the ICA, and the failure to block or impose conditions on the
Chinese takeover, cannot be undone. But the handling of the Neo Lithium case provides
important lessons for the conduct of national security reviews in future.

These lessons are four-fold:

1. A more strategic vision needs to be applied to the conduct of national security review

Policy intentions and promises need to be translated urgently into action

3. GlC-ordered national security reviews are historically rare. They need to be practiced
more regularly in future

4. The outcomes of national security review, both negative and positive, need to be made
more transparent, in the interests of accountability and improved performance

N

Lesson #1. Strategic vision and national security review

National security review is conducted under the leadership of the Investment Review Division
(IRD) of Innovation, Science and Economic Development (ISED) on a case-by-case basis using
deliberately flexible Ministerial guidelines. As one Member of the Industry committee
suggested, a case-by-case approach may miss seeing the forest for the trees. 1°

National security review may feature degrees of tension and different perspectives from
security agencies and economic officials, which can be difficult and challenging to resolve. It
requires a coherent and dedicated understanding of economic security that can be applied in
horizontal ways across the many departments and agencies involved in national security
review.

Establishing a consistent practice of national security review and decision-making is essential.
Inconsistency, exemplified, for example, in the decision to block the acquisition on national
security grounds by a Chinese state-owned enterprise of a gold mine based in Nunavut, when



gold is not an element of the government’s critical minerals list, while allowing the acquisition,
without a full national security review, by a different Chinese SOE of a Canadian company
producing lithium, which is on the government’s critical minerals list, does not create
confidence in the ability of the government to take a consistent approach or apply a strategic
lens. 11

Important elements of such a strategic lens are not yet in place, though they may be coming.

An enhanced economic security framework is currently under development by Public Safety
and it will be important both to deliver that strategic policy as soon as possible and to submit it
to critical appraisal and Parliamentary accountability. 2

Similarly, a critical minerals strategy is also under development, led by Natural Resources
Canada. 13 A critical minerals strategy is important with regard to industrial policy to foster the
growth of a critical minerals infrastructure, with respect to issues of northern development, to
analyse global supply chains and their resilience, and in the context of disturbing trends in
global concentration of critical minerals processing, where China has established a very
formidable near-monopoly.

As Dan Ciuriak and Patricia Goff argue in their paper for the Centre for International
Governance Innovation (CIGI) project on “Reimagining Canadian National Security Strategy”:

“Strategic commitment to this [critical minerals] industry would thus materially contribute to
mitigation of economic security challenges, claim a share of a major growth industry to
contribute to Canada’s future prosperity, including especially for northern communities and
mitigate a potential threat vector...” (p. 12) 14

A more strategic framework for national security review has to move from the near-term
perspective of a single FDI, which is the current and acknowledged practice, to a longer-term
perspective on the future implications of foreign investment and the loss of Canadian sovereign
control over important assets—like lithium. Thinking of future implications must involve
consideration of issues of potential development by a Canadian-regulated company, the
changing nature of an industry, the evolution of the market place, the nature of global supply
chains, and the consequences of loss of technological prowess and intellectual property assets.

Intelligence assessments, potentially contributed by a number of departments and agencies
(including CSIS, CSE, RCMP, PCO, Public Safety, DND/CFINTCOM, Global Affairs/International
Security) are critical to decision-making on national security review under the ICA. Intelligence
assessments on FDI are challenging and may be hobbled by the lack of resources currently
devoted to economic intelligence collection and analysis by the Canadian national security and
intelligence community. There may also be methodological shortcomings.

Economic intelligence is not a mainstream business for either of our two main intelligence
collection agencies, CSIS and CSE. Economic intelligence is not specifically identified in the CSIS



Act. The new CSE act, passed as part of national security legislation in 2019, affirms that CSE
may play a role in contributing its expertise to the conduct of national security review under the
ICA, but the extent that it is able to do so is unknown.? Whether and to what extent economic
intelligence is featured in the Cabinet-level determination of Canada’s intelligence priorities is
unknown, as is the extent to what economic intelligence is defined as an intelligence
requirement for tasking purposes. 1®

The government has promised more resources to assist with national security review and this
commitment needs to be acted on and scrutinized. *’

In the context of future intelligence assessments related to national security review, it is
important for the relevant departments and agencies to apply a net assessment methodology
to national security review. Net assessment is a standard practice developed by the US
intelligence community some 40 years ago. Its application to national security review
essentially involves a balanced consideration of how a foreign direct investment might directly
impact on Canadian security as well as how it might benefit a foreign competitor or adversary
to the detriment of Canadian economic security. &

Lesson #2. Translating intentions and promises into action

The Government promised to enhance national security review of foreign investments. But a
guestion remains about the translation of promises into real action.

Among the promises, there are two that | focus on in this brief: the revised Guidelines on the
National Security Review of Investments, issued on March 24, 2021; and the ISED Minister’s
Mandate letter, published on December 16, 2021.

The Revised Guidelines contain some notable assertions, including that all foreign investment
by state-owned investors will be subject to enhanced scrutiny and that the Minister may take
into account “the potential impact of the investment on critical minerals and critical mineral
supply chains.”® As previously noted, Lithium is included in the Government’s list of critical
minerals.

While the desire to retain Ministerial flexibility is understandable, too much flexibility has
downsides. “Enhanced scrutiny” as a practice in regard to state owned enterprises and critical
mineral resource acquisitions is not further described. It should involve, at the very least, a
requirement to use an extended 45 day time frame (on top of the initial 45 day period for
national security review) to conduct additional scrutiny as provided under s25.2 of the ICA to
allow for a determination as to whether an investment could be injurious to national security.

The Minister’s mandate letter contains multiple relevant directives including the use of the ICA
“to ensure the protection and development of our critical minerals;” creation of a critical



minerals strategy; promotion of economic security; modernization of the ICA to strengthen
national security review and the safeguarding of intellectual property-intensive
businesses. 2° These are important directives that must now be translated into action.

In particular, future national security review must pay more attention to intellectual property
issues and our data-driven economy. When asked at committee, the Deputy Minister of ISED
stated that they were considered with regard to Neo-Lithium, but no further details were
provided. !

Lesson #3. Conducting more national security reviews under the s25.3 provisions of the ICA.

The latest annual report of the ICA (for 2019-20) shows that historically less than 1% of
investment filings have been subject to an order under the Act. 22 The published statistics
establish the following:

None were ordered in 2015-16
5in 2016-17
2in 2017-18
7 in 2018-19
7 in 2019-20

There are no obvious trend lines in these statistics.

In that timeframe, 13 of the 21 formal national security reviews involved acquisitions by
Chinese entities.

The ICA annual report contains some mixed messaging. This is particularly striking with regard
to statements that very few foreign investments raise national security concerns and that
“economic based threats to Canada’s national security have taken on increasing prominence in
the last number of years.” “Very few” and “increasing prominence” don’t jibe. This mixed
messaging reinforces the point that we need a better strategic vision for national security
review, attuned to the new and complex threat environment that Canada faces. We need a
greater willingness to conduct full national security reviews.

The advantages of full national security review under a Governor-in-Council process include:
Additional time to collect intelligence from all sources on the investment

Additional time to conduct a full, horizontal, interdepartmental strategic analysis of the
investment

Additional time to consult key allies, especially the U.S. and among our Five Eyes
partners



Elevated, senior-level attention to the investment, beyond government officials at the
Director and DG level, to include the National Security and Intelligence Adviser to the
Prime Minister, who is also responsible for national security community-wide
coordination.

Involvement of multiple decision-makers at the Cabinet level, with attendant
responsibility and political accountability.

These benefits outweigh the costs of the delays and uncertainties occasioned by more
extended and formal review when it is warranted by sensitive foreign direct investment.

Willingness to conduct full s25.3 Governor-in-Council ordered national security reviews should

not be taken as a blank cheque for a lengthy delay in decision-making. In most cases full
national security review should be wrapped up within an additional 90 days.

Lesson #4. The need for more transparency

When ISED addresses transparency concerns with regard to national security review and the
provisions of the ICA, they are solely concerned with transparency for the parties to an
investment. This is clear from statements in the annual report of the ICA, such as:

“Most of the changes made since 2009 have focused on bringing increased transparency to
allow Canadian businesses and investors to better understand how the review process
operates.” %3

When asked at committee about the need for more transparency, the ISED Deputy Minister,
Simon Kennedy, was guarded and non-committal, saying that the ICA annual report has been
used to provide more information about national security review but that there are risks in
providing information that might be harmful to Canada’s interests. 2*

A different and more robust perspective on transparency is needed. There should be more
transparency beyond that which involves the parties, to allow for greater accountability, and
through greater accountability enhanced performance. This would be in keeping with the
government’s national security transparency commitment, including the principles that it set
out, in 2017.

The national security review process is a secretive undertaking. It is rare that Canadians learn
anything about the reasons behind national security review decisions at any stage of the
process.

In the context of the Neo-Lithium acquisition, it is very unusual to have heard from government
about the rationale for not conducting a full $25.3 national security review.



The manner and content of assertions from the Minister and Parliamentary Secretary raise
important issues around how transparency could best be achieved in a non-partisan and
objective manner.

Reasons were first provided at the Industry committee by the Parliamentary Secretary, Mr.
Fillmore, on January 20, 2022. According to Mr. Fillmore the reasons while the Neo-Lithium
acquisition was not regarded as posing a threat to national security were two-fold. One was
that the acquisition of Neo-Lithium was of no national security concern to Canada because its
Argentinian mine was producing lithium carbonate, which, he asserted, is not relevant to
electric vehicle batteries, rather than lithium hydroxide, which is.

This statement is contradicted by the description of Neo Lithium’s product on its web site, in
the detailed prospectus for its sale to Zijin mining, and by numerous other public descriptions of
the uses of lithium carbonate, which is a mineral extract that can and is used in electric vehicle
batteries. It is also worthy of note that Zijin mining, in its first entry into the global supply chain
for electric vehicle battery minerals, proposes to pay nearly 1 billion dollars for the assets of
this junior Canadian miner.

The second reason advanced by Mr. Fillmore was that Neo-Lithium wasn’t really a Canadian
company. He described it as an Argentinian company that had a presence on the Toronto Stock
Exchange “in the hopes of raising money.” What Neo-Lithium is is a start-up company with a
significant mine asset in the so-called “Lithium triangle,” based in Argentina. It is subject to
Canadian laws and regulations. Its mining technicians are based in Argentina. Its head office in
Toronto includes its Chief Financial officer, Carlos Vicens, who has specifically described his role
as engaging with the North American market for his company’s product. 2°

Mr. Fillmore also made the surprising suggestion in his committee remarks that Neo-Lithium
was engaged in an “increasingly dubious-appearing operation in Argentina.” The basis for this
claim is entirely unknown. What is known is that Zijin Mining engaged in its own extensive site
visits to the Argentinian mine prior to formalising its offer to Neo -Lithium. It was prepared to
pay nearly 1 billion dollars for this “dubious-appearing” operation. Neo Lithium’s preliminary
feasibility study for the mine asset estimated annual production at 20,000 tons of lithium
carbonate per year. 2 Using 2017 figures from the US Geological survey, this would represent
roughly 6% of total global production. Perhaps Zijin Mining is paying S 1 billion for a turkey;
perhaps the 3Q mine will never produce 6% of the world’s lithium. Perhaps Mr. Fillmore
misspoke.

At the moment, we are producing in Canada 0% of the world’s lithium.?’” As the Assistant
Deputy Minister for Natural Resources Canada, Jeff Labonte, testified on January 27, Canada
possesses its own lithium brine deposits in western Canada, which could be in future be used to
produce lithium carbonate in a manner similar to that utilised by Neo Lithium in its pilot
extraction plant in Argentina. It is worth noting that no Canadian lithium extraction, whether
from salar brine deposits or hard rock sites, is currently underway. Moreover, according to the
latest global report produced by the US Geological Survey, Canadian lithium reserves represent



only a tiny proportion of the global resource, with Chile, Australia and Argentina featuring in
the top three. The Canadian proportion of lithium reserves represents about 2.5% of the
world’s total. 28 These figures demonstrate that Canada will inevitably be dependent on access
to a global, not local, supply chain for this mineral.

There may be understandable support from politicians for hoped-for developments in Canada
and especially Quebec, where the Nemaska lithium project is set for a rebirth under new
ownership. The Nemaska Whabouchi lithium mine, when it becomes operational, will produce
lithium hydroxide as an extract, but this single mining venture should not be taken to represent
the needs of a globalized supply chain.?® Nor should the challenges of hard rock mining of
lithium, with its attendant environmental concerns, and the difficulties of the chemical
conversion process, be underestimated—challenges that have so far given an edge to lithium
extracted from salar brine as in the Neo-Lithium project. 3°

The Minister repeated the essence of the claims advanced by his Parliamentary secretary, but
took a different tack by making the surprising argument that lithium carbonate is really a
product only for the Asian market and of no interest in a Canadian or North American context.
Public domain information makes it clear that lithium carbonate is indeed a resource of great
interest in the Asian market, especially in China. Supply is currently tight and prices are on the
rise. The Asian market interest is directly tied to the production of electric batteries and electric
vehicles where China has taken a lead and has established itself as a major global manufacturer.
Moreover, the market interest is not restricted to Asia. The argument that lithium carbonate is
only of interest to the Asian market simply fails to take account of the nature of the global
electric vehicle battery supply chain or of the significance of this critical mineral for the
transition to a green economy. It also fails to acknowledge that Asian market interest is a
product of the fact that the Asian market has taken a substantial lead in the lithium supply
chain whereas North American economies in Canada and the United States have been laggards.
As a Guardian news analysis described the current situation, China is in “pole position” in a
“battery arms race.” 3! China has also created its own national champion in the electric car
battery supply chain, a company called CATL (Contemporary Amperex Technology Co. Ltd.)
which has benefitted from the Chinese government’s Made in China 2025 plan.3? It currently
controls a whopping 30% of the world’s EV battery market.33

In June 2021, the US Federal Consortium for Advanced Batteries produced a “National Blueprint
for Lithium Batteries.” This blueprint is directly relevant to Canada. The summary stated:

“Lithium-based battery storage systems are becoming increasingly important for commercial
markets, including electric vehicles, stationary grid-storage systems, and aviation, as well as
national defence markets. The world-wide battery market is expected to grow by a factor of 5 to
10 over the next decade and there is a race to capture the market. Strengthening and bolstering
U.S. competitiveness in advanced battery innovation and manufacturing is vital.” 34

The very first listed goal of the U.S. government blueprint is:
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“Secure access to raw and refined materials and discover alternatives for critical minerals for
commercial and defence applications.”

It is difficult to see how Canada can grow a critical minerals and processing sector in this
country, understood to be important to Canada’s future national and economic security, if the
government allows such promising start-up enterprises as Neo Lithium to be sold off to Chinese
SOEs.

As the Neo Lithium decision suggests, greater transparency leads to contestability and to the
potential avoidance of poor outcomes and wrong thinking in the future.

The question should not be whether more transparency is needed, but how it can best be
delivered. It is important that the delivery of national security review transparency be isolated
as much as possible from the political realm by establishing clear rules, to avoid political spin
and over-simplification.

My suggestion is that transparency for national security review should be the purview of
officials at ISED in charge of national security review (in consultation with their colleagues in the
national security departments and agencies), should be made available for all sensitive foreign
direct investment (FDI), and summarised fully in the ICA annual report. Handling of FDI national
security review should also be subject to periodic external review by the National Security and
Intelligence Review Agency, by the National Security and Intelligence Committee of
Parliamentarians and by the Auditor General.

The following details should be allowed to be made public on national security review of
investments:

The date at which ISED became aware of a specified foreign direct investment
The date at which national security review commenced

The departments and agencies of the federal government consulted as part of the national
security review process

Whether allies were consulted in the course of national security review

The duration of the national security review process, including whether s25.2 of the Act was
invoked to allow for an additional 45 day period of scrutiny

The date at which the process of national security review was concluded and advice provided
on whether the FDI could be injurious to national security

The general reasons for reaching a determination that a FDI was not injurious to national
security, in the event s25.3 powers of the Act are not invoked
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If a Governor in Council order for extended national security review is invoked under s25.3 of
the Act, the general reasons for whatever ultimate decision on the FDI is reached—block;
divestiture or other mitigation measures.

None of this information could be regarded as harmful to national security or betraying national
security confidentiality. Much of it is information that would have been provided to the parties
to the investment. Its broader provision would be beneficial to the investor community as well
helping increase public understanding of the nature and importance of national security review.

Conclusions:

Important questions are raised by the handling of the Neo-Lithium transaction, all pertinent for
considering the future of national security review.

One concerns the strategic framework used to analyse the transaction. The key issue is whether
the analytic framework was sufficiently rigorous, comprehensive, and consistent. Canada may
have suffered reputational loss among our allies given shared concerns about building
accessible and resilient critical minerals supply chains. These concerns are at the heart of the
Canada-US joint action plan on critical minerals. %

Consistency of application of national security review is especially raised by the decision to
block the acquisition by a Chinese SOE of a Nunavut gold mine while allowing the acquisition of
a lithium extraction and processing asset by a Chinese SOE without even engaging in a full $25.3
national security review.

A second, and related concern is the question of why the transaction was not subject to an
extended national security review under the s25.3 provisions of the ICA. As | have noted there
are many benefits to conducting full s.25.3 national security reviews for sensitive acquisitions,
as provided for in the Ministerial guidelines. In addition to this question, confusion remains
around the exact time frame that the Government allowed for its decision owing to an
unwillingness by Government officials and Ministers to be specific. Testimony provided by the
Deputy Minister of ISED to the Committee about an expanded time frame for national security
review regarding the Neo Lithium acquisition appears to be contrary to the facts of the case.3®

A period of protracted political transition following the federal election intersected with the
timelines of the Neo-Lithium national security review, between October and early December
2021, and may have impacted on high-level attention to the issue.

The federal election was held on September 20 and returned a minority government,
approximately two weeks prior to the public announcement of the Neo-Lithium takeover. A
new Cabinet was only announced on October 26, by which time the first phase of national
security review had already been launched. The ISED Minister’s mandate letter was only
published on December 16, well past the date at which government officials decided there was



12

no need to continue the national security scrutiny of the New-Lithium takeover beyond the
initial 45 day review period, determining that it involved no injury to national security.

In this period of political transition, ISED, in consultation with national security departments
and agencies, rushed unnecessarily to determine that no full GIC-ordered national security
review of the Neo-Lithium transaction was necessary. This rush to judgement precluded more
thoughtful analysis and was unwise. In the context of the issues raised by the acquisition of
Neo-Lithium by Zijin Mining a full national security review under s25.3 of the Act was warranted
and should have been conducted.

It was warranted on the following grounds:

1. The scale of the transaction (nearly $1 billion)

2. The involvement of a Chinese SOE and the implications of the acquisition in support of
Chinese economic strategy (net assessment analysis)

3. The sensitivities of our close allies and partners, including the US, Five Eyes and the EU,
regarding critical minerals

4. The importance of critical mineral extraction and processing technology and know-how
(IP) to Canada

5. The need to fully understand the challenges of building reliable and resilient global
supply chains for critical minerals including lithium, a key component of electric vehicle
batteries

6. The foundational need to begin a process of creating a critical minerals infrastructure,
knowledge base, investor awareness, and industrial policy for Canada

In any future scrutiny of an FDI involving a critical minerals asset such as lithium, these
elements must be considered. The government must be willing and able to use the full range of
national security review tools at its disposal.

With regard to future national security review of FDI critical mineral acquisitions, there must be
a rigorous and consistent process in place using a lens provided by a defined economic security
strategy and a defined critical minerals strategy. Net assessment intelligence methodology
must be employed. Sufficient time must be taken to ensure a thorough-going analysis including
such factors as market evolution, global supply chains and the value of intellectual property.

When a state-owned enterprise is involved in a significant critical mineral acquisition, especially
if it is @ SOE from a country regarded as adversarial to Canada’s national security interests, it
should automatically be subjected to full s25.3 national security review.

Finally the outcome of national security review must be delivered in a more transparent
manner to ensure contestability, learning, and full accountability.
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