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Standing Committee on Indigenous and Northern Affairs

Brief by the Chiefs of Ontario on Bill C-53: An Act respecting the recognition of certain Métis governments in
Alberta, Ontario and Saskatchewan, to give effect to treaties with those governments and to make consequential

amendments to other Acts.
November 16, 2023
This submission will focus on four main issues:

(a) Bill C-53 is not merely a procedural gateway for a future treaty, it will fundamentally change accepted

definitions of who is Métis in a way that is inconsistent with section 35 of the Constitution Act, 1982;

(b) Bill C-53 selectively applies UNDRIP provisions in a manner which is counterproductive for

reconciliation; and
(©) MNO has misrepresented its relationship with the Chiefs of Ontario.
(d) Bill C-53 will cause real harm to legitimate s. 35 rights-holders.

Whitefish River First Nation of Robinson Huron Waawiindamaaewin, guided by the Chiefs in Assembly of the
21 First Nations in Robinson Huron Treaty area, supports all First Nations as they assert their sovereignty,
jurisdiction, and their chosen expressions of nationhood. As determined in the RHT Annuities case, “There is a

sacred trust and fiduciary relationship between First Nations and the Crown in right of Canada.”
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There is a fundamental failure in the process that created Bill C-53 and in process created by Bill C-53 that
cannot be fixed with a non-derogation clause or vague promises to consult First Nations at some point down the
road after the damage has already been done. Giving Canada and the Métis Nation of Ontario (“MNO”)
unchecked power to redefine who can hold s. 35 rights will have devastating, long-term consequences for all

legitimate s. 35 right-holders and all Canadians.

Whitefish River First Nation is strongly opposed to Bill C-53. The Chiefs of Ontario as well as the Assembly of
First Nations, and many regional organizations such as Nishnawbe Aski Nation and Grand Council Treaty 3,
have passed unanimous resolutions opposing Bill C-53. The Government of Canada’s and the Minister’s
deliberate and repeated refusal to meaningfully consider Whitefish River First Nation’s concerns about the
factual and legal basis for this legislation will undermine Canada’s relationship with First Nations for

generations.

In 2018, the Métis National Council itself stated: “the MNO through its registry has chosen to apply its own

definition of M¢étis that enables it to accept anyone of mixed Aboriginal and non-Aboriginal ancestry.”i

MNQO’s registry and membership definition are out of step with any logical or coherent understanding of who is
Meétis (including the Métis National Council’s own “national standard”). MNO has repeatedly been criticized
for its failure to apply coherent and objective standards, including the national definition. The Government of
Canada’s indeference to the MNO is inexplicable, in the face of extensive evidence that the MNO is out of step

not just with Canadian legal norms, but with the Métis Nation’s own norms.
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Bill C-53 would replace a formal, evidence-based legal process for identifying Métis people and communities
with a process based on little more than the whim of the Métis Nation of Ontario. If Bill C-53 passes, any
community designated by the MNO as a “M¢tis community Represented by the MNO” will be recognized as
part of the MNO’s Aboriginal collectivity, entitled to exercise rights protected by s. 35 of the Constitution,

regardless of whether those people have an ancestral connection to any historic Métis community.

This problem stems in large part from the fact that “Métis Community Represented by the MNO” appears in the
Schedule to Bill C-53 as the label applied to rights-holding Métis in Ontario, but is not a term that is defined

anywhere in the legislation.

Whitefish River First Nation accept that legitimate Métis groups have s. 35 rights. But there is no credible
evidence that all the MNO Communities represented by MNO are legitimate, rights-bearing Métis communities

compliant with R. v. Powley.(1)

When Canada is recognizing s. 35 rights, it needs to know who it is dealing with. Yet it is clear from the
extensive evidence that has been presented to Canada by the Wabun Tribal Council, the Robinson Huron
Waawiindamaagewin, and Red River Métis that there are fundamental and unanswered questions about the
history and identity of the communities represented by MNO. The Government of Canada has ignored that
evidence, and has refused to disclose what, if any, evidence (or even legal criteria) they have relied on to decide

that all MNO Communities are legitimate s. 35 rights-holders.

The Métis National Council itself is slated to begin its own investigation later this year into the “history of six
Ontario Métis communities recognized by the Métis Nation of Ontario in 2017”.
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All of which begs the question: Why is Canada trying to rush and force the permanent legal recognition of

MNO when there are almost universal concerns about MNQO’s legitimacy?

The Métis National Council’s 2018 report on MNO membership explained that “within months” after the
MNQO’s creation in 1994, the MNO “began signing up non-Métis Nation citizens. This was done through the
application by MNO of a definition of Métis for its own purposes, essentially, anyone of mixed Aboriginal and

non-Aboriginal ancestry.”ii

When in 2004 all of the Métis National Council’s member organizations other than the MNO agreed to “re-
register” their citizens in order to comply with the national definition of Métis citizenship, only the MNO

refused, instead opting “to grandfather-in all of their signed-up members.”iii

The MNO’s definition of Métis, which is inconsistent with the accepted Métis Nation definition and the
Supreme Court of Canada’s jurisprudence in Powley, was explained by the then-President of the MNO at the
start of the 1998 Powley trial, where MNO President Tony Belcourt testified that “all one had to do to get an
MNO membership card was to have at least one grandparent who was Aboriginal.”iv This definition is wildly
inconsistent with both the legal standards and principled understandings of who is Métis for the purpose of's. 35
of the Constitution. Contrary to MNQO’s assertions to this Committee about Powley compliance, MNO’s claims
are still based not the actual existence of pre-existing culturally and legally distinct communities, but on the

mere presence of mixed-race people in an area.v

Aboriginal and Treaty rights are protected by s. 35 of the Constitution as a means of reconciling the prior
existence and presence of Indigenous societies in North America before the establishment of effective European
control.vi That is why rights protected by s. 35 are only available to people and peoples who are, in fact and in
law, Indigenous societies. For Métis people and communities, it is the Supreme Court’s test in Powley which

determines if they are legitimately Métis for the purpose of s. 35.
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The MNO does not believe that its membership is limited either by the Powley test or the Métis National
Council’s National Definition of Métis Citizenship. It does not comply with the Canadian Standards
Association’s standard for Métis Nation Registry Operations. The MNO has repeatedly been criticized by Métis

leaders across the country for failing to abide by the accepted definitions of Métis identity.

Crucially, the Powley test for determining who is Métis for the purposes of s. 35 of the Constitution, is a
different threshold and purpose than for s. 91(24) of the Constitution, by which the Federal Government gains
authority to legislate on issues related to “Indians”. The Supreme Court of Canada in Daniels distinguished
between the different ways in which the Constitution uses the word “Indian”, and by implication the different
ways in which it deals with Métis people. The Supreme Court explained that “The criteria in Powley were
developed specifically for purposes of applying s. 35, which is about protecting historic community-held
rights”. For Métis people, the Powley criteria is “a prerequisite to holding those rights.””vii The broader criteria
for who might be Métis under s. 91(24) is not relevant to Parliament’s consideration of Bill C-53. As the

Supreme Court explained, “Section 91(24) serves a very different constitutional purpose [than section 35].”viii

Bill C-53 creates a pathway to create new Aboriginal peoples out of thin air. Parliament must be bounded by the
s. 35 definition of Métis which are articulated in Powley, not by some broader undefined criteria. This
broadening and loosening of the definition of Métis identity and membership is exactly what the Métis National

Council was concerned about in its 2018 report on the MNO Registry.

Whitefish River First Nation reject any argument that this legislation is necessary because Daniels forced the
government to fill a legislative vacuum. To the contrary, the Supreme Court clearly explained in Daniels that

“... finding Métis and non-status Indians to be ‘Indians’ under s. 91(24) does not create a duty to legislate....”
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It has been suggested that Bill C-53 is necessary because the United Nations Declaration on the Rights of
Indigenous Peoples (UNDRIP) requires that this legislation be passed. This argument is reductive and risks
distorting UNDRIP and its underlying purpose by allowing the Government of Canada to pick and choose the
provisions of UNDRIP that suit Canada’s colonial project, while ignoring UNDRIP provisions that are

inconvenient to Canada.

If Canada is required to pass this legislation because Article 3 of UNDRIP recognizes that “Indigenous peoples
have the right to self-determination”,ix then surely, Canada is also required to abide by Article 19, which
requires Canada “consult and cooperate in good faith with the indigenous peoples concerned through their own
representative institutions in order to obtain their free, prior and informed consent, before adopting and

implementing legislative or administrative measures that may affect them.”x

If Canada is serious about implementing UNDRIP, it cannot pick and choose the parts of UNDRIP which are
most convenient for it. Conversely if Canada claims to be bound by Supreme Court Canada decisions regarding

consultation about legislation,xi why is Canada not also bound by the requirements of Powley?

MNO and those supporting MNO have repeatedly misrepresented a 2004 political protocol between MNO and
the Chiefs of Ontario. That exploratory protocol existed for a brief period, and was terminated by the Chiefs of
Ontario over a decade ago. The Chiefs of Ontario terminated the protocol for a number of reasons including
that, “... some M¢étis groups are asserted alleged rights that are in conflict with established First Nation
Aboriginal and Treaty rights.”xi1 The MNO used the protocol for purposes other than what the Chiefs of

Ontario understood to be the reasons for entering into the protocol in the first place.
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As others in these committee hearings have described, the MNO’s misrepresentations extend beyond
misrepresenting the status of its relationship with the Chiefs of Ontario. The MNO has also made false and

misleading claims, publicly and to Parliament, about:
(a) Who the MNO admits as members;

(b) Whether the MNO Registry has been independently verified as containing only true rights-holding Métis

persons;

(c) Whether the Communities Represented by the MNO have ancestral connections to historic Métis

communities in the same places.

Assertions made to this Committee by MNO without evidence, coupled with the refusal of the Government of
Canada to share or even describe any evidence or criteria whatsoever that it reviewed or relied on in deciding to
identify the Métis Communities represented by the MNO as s. 35 rights-holding Aboriginal peoples, should

leave Parliament with no confidence that the narrative supported by Bill C-53 is accurate or reliable.

As the Committee is aware, government finances are finite. The Government of Canada must allocate its
resources effectively and fairly. It has been suggested to this Committee by former MNO President Tony
Belcourt that First Nations have nothing to fear from the false claims of s. 35 rights made by MNO because the

Government of Canada is “a bakery”, capable of churning out endless loaves of bread, for all to share.

This is nonsense and is misdirection intended to divert the view of the Committee and the public away from the
serious harms that will be done by funnelling finite resources to illegitimate groups. It should not be given

serious consideration.
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The needs of legitimate, rights-bearing First Nations, Inuit and Métis peoples are already severely underfunded.
Funding for child welfare services, clean water on reserve, transportation infrastructure, education, health care —
in each case, the deficit in spending relative to the average Canadian is millions, if not billions of dollars deep.
In the Robinson Huron Treaty area it is over $850,000,000 per year. Creating an entirely new, massive (and
ever expanding) rights-holding group based solely on mixed-ancestry would have a direct and dire impact on

First Nations in Ontario.

Resources will always be finite and limited. By creating s. 35 rights-holding MNO Communities without any
coherent criteria and without proper due diligence to ensure they are legitimate, Canada will inevitably harm all

legitimate s. 35 rights-holders.

According to the 2021 census, over 130,000 people in Ontario self-identify as Métis.xiiit MNO’s own
membership has grown from approximately 20,000 to over 31,000 members since 2020 alone, and is likely to
grow to over 80,000 by 2030 if current growth rates continue. The absence of legitimate, legally-sound
definitions in Bill C-53 of who falls under the umbrella of “M¢étis Communities Represented by the MNO”,

means that the economic implications of this legislation are broad, and difficult to fully quantify.

Bill C-53 would create a huge new illegitimate rights-holding collective in Ontario and Canada doesn’t know
whose rights are being recognized or what the consequences of such a broad, unrestricted recognition will be —

either for First Nations or for the general public.

Why is the Government of Canada so steadfastly opposed to truth and any meaningful consideration of the
evidence presented by legitimate First Nations and Métis organizations about MNO? The truth that these
alleged new MNO Communities never existed historically and Bill C-53 while consistently framed as being
about “internal matters” will allow illegitimate MNO communities to advance lands claims on First Nations’

territories.
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First Nations in the Robinson Huron Treaty territory and all of Ontario are unified in our call to reject

illegitimate claims in our territories, and we are united in our call for Bill C-53 to be withdrawn.
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