Submission of the Saugeen Ojibway Nation to the Standing Committee on Indigenous and
Northern Affairs (INAN) Regarding Bill C-53 — Friday, November 17, 2023

Introduction

This brief is submitted by the Saugeen Ojibway Nation (“SON”), in response to the study of Bill
C-53, "An Act respecting the recognition of certain Métis governments in Alberta, Ontario and
Saskatchewan, to give effect to treaties with those governments and to make consequential

amendments to other Acts."

The SON Joint Council urges a thorough reconsideration of the proposed legislation. It cannot be
passed in its current form. In particular, SON is concerned about the vague and unconstrained
discretion Bill C-53 gives to MNO to recognize new section 35 rights-holding groups. SON
believes this could lead to the recognition of groups as section 35 rights-holders who have no
connection to any historic rights-bearing Indigenous community, including in SON’s own territory.
This is an interference with SON’s inherent, section 35 and UNDRIP rights to self-govern its

people and territory.

SON emphasizes the need for any rights recognition legislation to align with Anishinaabe law and
respect inherent rights. This can only happen if recognition legislation is developed transparently

and in consultation with First Nations, rather than behind closed doors.

SON and our relationship to our Territory

The Saugeen Ojibway Nation (“SON”) is an Anishinaabe Nation made up of the Chippewas of
Nawash Unceded First Nation and the Saugeen First Nation. Our Territory is located on the
Saugeen (Bruce) Peninsula, the 1.5 million acres of land to the south, and the surrounding waters

of Lake Huron and Georgian Bay. As a result of a series of historic treaties, including the Treaty



of Niagara, Treaty 45 2 and Treaty 72, we are treaty partners with the Crown, though the Crown

has not always respected and honoured our treaty relationship.

SON has lived in our Territory since time immemorial. Our Territory, Saukiing Anishnaakebiing,
sustains us and is central to who we are as a people. Under Anishinaabe law, we have
responsibilities to care for the lands and waters of our Territory. We continue to hold and exercise

our inherent jurisdiction to care for our Territory in accordance with our own law.

SON and its members also hold and exercise exclusive Aboriginal and treaty rights throughout our
Territory. Courts have recognized these rights, including SON’s right to fish commercially in our

traditional waters.! Our claim to Aboriginal title over our waters is currently before the courts.

Who is capable of holding section 35 rights under Canadian Law

As an Indigenous Nation, SON holds inherent rights to govern our people and our lands. These
rights arise out of our laws and our longstanding relationship with our Territory. They became
protected at Canadian law because we were here, governing ourselves and our Territory in

accordance with our law, before the Crown arrived here or purported to hold sovereignty over us.

Section 35 does not create new rights. It recognizes and affirms our inherent rights and our treaty
relationships. As the Supreme Court has explained, one of its foundational purposes is recognizing
the reality that Nations like SON were here before the Crown, occupying the lands and waters in

accordance with our own laws and our own political systems.?

1R v Jones, 1993 CanL |l 8684; Saugeen First Nation v. Ontario (MNRF), 2017 ONSC 3456; Saugeen First Nation v
Canada et al, 2021 ONSC 4181 at paras 1201-1255 (not appealed from in 2023 ONCA 365).

2 See: Mitchell v M.N.R, 2001 SCC 33, at para 9; R v Desautel, 2021 SCC 17 at paras 24- 29; R v Sappier; R Gray
2006 SCC 54, [2006] 2 S.C.R. 686, at para. 45; R v Van der Peet, [1996] 2 SCR 507 at para 31; Delgamuukw v.
British Columbia, 1997 CanLll 302 (SCC), [1997] 3 S.C.R. 1010, at para 114
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If this is the purpose of section 35 rights, they cannot properly be claimed by or awarded to groups
and individuals who lack any connection to a historic political entity that predates the Crown.

Those groups are not capable of holding section 35 rights.

There are, of course, some Métis peoples that are capable of holding section 35 rights, including
the Red River Métis. However, that does not mean that every group that calls itself “Métis”, or
who can point to some members with Indigenous ancestry, are the modern successors of a
distinctive historic Métis community. That is why, in Powley, the Supreme Court said that section
35 rights belong only to Métis groups who are connected to a historic Métis community that existed

before the Crown had effective control.®

Simply put, section 35 rights are intended to recognize political entities with a historic presence
on the land that is now Canada. They are not intended to recognize individuals based on the fact
that they may have some Indigenous ancestry. Without a demonstrable connection to a political
entity with a historic presence that predates Crown control, groups are not capable of holding

section 35 rights.

Groups asserting rights in SON’s Territory

In recent years, two organizations have emerged, the Historic Saugeen Métis (HSM) and Georgian
Bay M¢tis Council (GBMC), that claim to hold rights within SON’s Territory. While historically
there were some mixed-ancestry individuals in SON’s territory, there has never been any distinct

Meétis community in our Territory. SON would have known of such a community had it existed.

R v Powley, 2003 SCC 43 at paras 10, 21-28



The GBMC claims a broad harvesting territory that stretches deep into SON’s Territory. They
allege they hold section 35 rights because they are descendants of Métis communities from
Michilimackinac who migrated to Penetanguishene in the mid-19" century.* SON has no
knowledge of whether this claim is supported by the evidence. Whatever the GBMC'’s history in
Michilimackinac and Penetanguishene, these areas are outside of SON’s Territory; that history

does not and cannot entitle them to exercise harvesting rights within SON’s Territory.

Because GBMC is a “community represented by MNO,” Bill C-53 recognizes GBMC as a section
35 rights-holding community. It does so even though no transparent process was undertaken to
verify whether they are connected to a distinct historic Métis community, or whether its claim to

SON’’s territory is any way rooted in a historic relationship to our Territory.

HSM’s claims are entirely unsupported by the evidence. They use the name “Métis”, but they have
no connection to a distinct historic Métis community. Although HSM is not currently represented
by MNO, Bill C-53 provides a mechanism for groups like HSM to become a recognized section
35 rights-holding community without anyone ever considering whether there ever was any such

community at all.

The major issues with Bill C-53 and the process by which it was brought
forward

1. Bill C-53 gives MNO unconstrained and unchecked power to decide who is a section
35 rights holder, without any process to verify that the communities it recognizes

are capable of holding section 35 rights
Bill C-53 disregards the foundational principles set out above about which groups are capable of

holding section 35 rights. The draft legislation gives MNO a freewheeling power to declare that a

4 “Historic Métis Communities in Ontario: The Historic Georgian Bay Métis Community”, online (PDF):
https://www.metisnation.org/wp-content/uploads/2017/08/joint-fact-sheet-georgian-bay-18-august-2017-final.pdf.



https://www.metisnation.org/wp-content/uploads/2017/08/joint-fact-sheet-georgian-bay-18-august-2017-final.pdf

community holds section 35 rights to self-determination and self-government, simply by deciding
to represent them and without any consideration of their connection to a historic rights-bearing

community.

This happens because of how section 8 of Bill C-53 interacts with the Schedule to the Bill:

% Section 8 of Bill C-53 states that a “M¢étis collectivity” described in column 2 of a Schedule
to the Bill holds the right to self-determination, including the right to self-government
recognized and affirmed by the Constitution Act, 1982. It also states that that right will be
exercised by the “M¢étis government” set out beside the collectivity at column 1 of the
Schedule.

% One “Meétis collectivity” described in the Schedule as holding the right to self-
determination and self-government is the “Métis Communities Represented by the Métis

Nation of Ontario”.

Who are the communities represented by the Métis Nation of Ontario? This term is not defined
anywhere in Bill C-53 or in its Schedule. The legislation does not provide any criteria such
communities have to meet or any process to verify the threshold question® of whether the
communities MNO decides to recognize are capable of holding section 35 rights. Bill C-53 has
no mechanisms or processes to ensure that the communities represented by MNO have any
connection to an historic community, or to the territory they claim. As a result, the effect of section
8 and the Schedule seems to be that any community MNO decides to represent will, by operation

of the law, be recognized by Canada as a section 35 rights-holding community.

5 R v Desautel, 2021 SCC 17 at para 20.
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This poses real risks to SON. Because GBMC is represented by MNO, the legislation effectively
recognizes the GBMC as a section 35 rights-holder. In drafting legislation with this effect, Canada
did not undertake a transparent process to verify that GBMC is connected to a historic Métis
community, nor to verify its historic connection to the places where it claims it holds rights. The
legislation also empowers MNO to recognize groups like HSM, who falsely claims to be
Indigenous to SON’s Territory, at any time and without requiring anyone to follow any process to

verify HSM’s claims.

Any rights recognition legislation must include a transparent process to ensure that the groups it
recognizes are capable of holding section 35 rights in that they have their origins in a distinctive
historic community. In leaving this important question to MNO without a properly defined and
transparent process, Bill C-53 falls short and creates real risks to SON.

2. This Billis about land in important ways, and therefore stands to impact First Nations

and their rights
This Committee has heard from Meétis representatives that Bill C-53 is about internal Métis

governance, not land and resources. The implication of their argument is that Bill C-53 will not

impact First Nations like SON. This is not accurate.

First, Bill C-53 implements a treaty that has not yet been negotiated. So, it is impossible to know
what the ultimate treaty will look like — which “communities represented by MNO” it will include,
what rights it will provide, and which First Nations and First Nations’ rights it will affect. Section
9 of the Bill recognizes that “a Métis government that is party to a treaty has the jurisdiction set
out in the treaty”. It does not set any limits to prevent the ultimate treaty from addressing land
rights. As aresult, MNO, Ontario and Canada could negotiate a treaty that recognizes groups like

GBMC and HSM hold harvesting rights in relation to their claimed territories. This would directly



and adversely impact SON, since it would recognize such groups as holding rights in SON’s
Territory (which SON denies have any legitimate basis). And there would be no parliamentary

oversight over this decision, because Bill C-53 implementing the treaty would already be law.

Second, recognition of a group as a section 35 rights-holding entity necessarily implies a
recognition of their relationship to a particular land or territory. Section 35 rights arise because of
the relationship between an Indigenous Nation and a specific territory or place. SON is Indigenous
to Saukiing Anishnaakebiing, not at large. Under Anishinaabe law, we have responsibilities to care
for our Territory that are greater and different than the responsibilities we hold to other places.
Like other Indigenous peoples, under Canadian law, we hold section 35 rights because of our
relationship to our Territory, which predates the Crown’s presence there. As the Supreme Court

of Canada put it 50 years ago, “the fact is that when the settlers came, the Indians_were there

organized in societies and occupying the land as their forefathers had done for centuries.”® By

recognizing the “communities represented by MNO” as section 35 rights-holders, Canada will be
recognizing the legitimacy of their claims to a relationship to a specific territory — to our Territory

— despite the fact that they do not have that relationship or any basis for claiming that they do.

Third, MNO does make claims to territory, including to SON’s Territory. MNO claims that their
“homelands stretch from the lakes and rivers of Ontario; cross the wide prairies, traverse the
mountains into British Columbia and into the northern reaches of the Northwest Territories.
homelands stretch from Ontario to British Columbia”, and that their objective is to “re-establish

land and resource bases”.’

& Calder vAttorney General of British Columbiam [1973] SCR 313 at p 328, per Judson J.
7 Métis Nation of Ontario, Statement of Prime Purpose, <https://www.metisnation.org/about-the-mno/statement-of-
prime-purpose/>
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Bill C-53 is an important step in this project of “re-establishing” claims to territory, at least some
of which MNO and the communities it represents had no connection to in the first place. If not
now, at what point is Parliament going to insist to the MNO that its claims to First Nations'
territories need to be supported by evidence, and that the communities they represent need to prove

they are connected to historic political entities and therefore capable of holding section 35 rights?

Finally, Bill C-53 will have effects on how governments and third parties treat First Nations and
the “Métis” groups claiming to hold rights to their territories. Bill C-53 will lend legitimacy to the
territorial claims of the communities represented by MNO. Governments will consult with them
and seek their consent before approving projects in our Territory. Industry proponents will treat
the communities represented by MNO as section 35 rights holders, because Bill C-53 has
recognized them as such. Proponents will be more likely to include them in negotiations about
their proposed projects in our Territory, and resting on those agreements, to say they have support
and consent from rights-holders in our Territory. This directly contradicts our responsibilities
under Anishinaabe law with respect to our Territory. SON is the only rights-holder that can provide
consent in respect of resources in our Territory.
3. Lack of Consultation

The Crown did not consult with SON, or any other affected First Nations, during the drafting of
this legislation. It was developed behind closed doors. To ensure the legislation ultimately drafted
respects Indigenous peoples’ inherent and section 35 rights, consultation has to be part of the
process of designing and drafting the legislation, not an afterthought.

If Canada had engaged in meaningful consultation with SON and other First Nations, it would

have been aware of the frailties of the claims of groups like HSM and GBMC. It would, we hope,



have also drafted the legislation to include mechanisms to ensure that only groups capable of

holding section 35 rights are recognized as having those rights.

4. The Bill does not implement UNDRIP

Bill C-53 states that one of its purposes is to “contribute to the implementation of the United
Nations Declaration on the Rights of Indigenous Peoples.”® Bill C-53 does not advance this

objective.

The United Nations Declaration on the Rights of Indigenous Peoples (“UNDRIP”) does not create
Indigenous rights but rather affirms and recognizes existing inherent, Aboriginal, and Treaty rights.
It cannot grant rights to groups who do not already hold them, and it cannot make Indigenous
peoples out of groups that do not have a history as distinct peoples that pre-dates the Crown. Bill

C-53 and the treaties that will flow from it will make such grants. That is not in line with UNDRIP.

The process by which Bill C-53 was passed is also inconsistent with the provisions of UNDRIP.
Article 19 requires states to “consult and cooperate in good faith with the indigenous peoples
concerned through their own representative institutions in order to obtain their free, prior and
informed consent before adopting and implementing legislative or administrative measures that
may affect them.” Canada breached Article 19 by failing to consult First Nations in relation to this

Bill, which stands to impact on our Territory and our rights.

5. Questionable Métis identity and MNO registry criteria
Finally, there are significant issues with MNO’s membership registry. Generally speaking, SON
takes the position that Indigenous peoples have the right to determine our own citizenship in

accordance with our own laws. However, MNQ’s registry is inconsistent with the standards set by

8 Section 4(d).



Métis people themselves. In 2018, the Métis Nation of Canada delivered a report recommending
the MNO be placed on probation pending an independent probe of its registry because of
longstanding concerns about their membership registry criteria. Five years later, in February 2023,

MNO announced that MNO members voted to remove those individuals with incomplete files that

lacked documented links to a Métis ancestor. However, MNO has taken no further actions since,

making only a blanket statement that the matter will be discussed at a future date.

In SON’s view, the issues with the MNO’s registry serve to highlight the weakness of the claims

of the communities it represents to status as section 35 rights-holding peoples.

Conclusion

Bill C-53 should not be passed as drafted, as its implications are far-reaching and could harm First
Nations across Ontario and elsewhere, including SON. SON asks the Committee to recommend

the Minister and his drafters go back to the drawing board.

Any appropriate rights-recognition legislation must align with Anishinaabe law and respect our
inherent rights. It must be developed in a transparent fashion from the start, working with First
Nations to ensure the ultimate legislation respects First Nations’ rights. Finally, any law that aims
to recognize Métis must contain processes and mechanisms to verify that the Métis groups who
are being recognized as section 35 rights-holders are capable of holding section 35 rights—that is,

that they have a demonstrated connection to a historic political entity that predates the Crown.
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