\\3
ONS BV,

Submission to the Standing Committee on Indigenous and Northern Affairs
review of Bill C-53, the Recognition of Certain Métis Governments in
Alberta, Ontario and Saskatchewan and Métis Self-Government Act.

17533 106 AVENUE EDMONTON, AB T5S 1E7| P: 780.944.0334 | F: 780.944.0346 | TREATYSIX.ORG



November 17, 2023

Submission to the Standing Committee on Indigenous and Northern Affairs review of Bill C-53,
the Recognition of Certain Métis Governments in Alberta, Ontario and Saskatchewan and Métis
Self-Government Act.

Our ancestors entered into a Peace and Friendship Treaty with the Crown in Right of Great Britain and
Ireland in 1876. Treaty No. 6 is a Peace and Friendship that our ancestors agreed to allow the Queen’s
subjects to live in our territory and use our lands to the depth of a plough. This was the specific request
of the Treaty Commissioner — when asked how much land do you want to use? He answered on behalf
of the Queen — the depth of a plough. Our Peoples did not farm — this was a view from the Queen’s
representative. Our old people agreed that they could use the land to the depth of the plough. There was
no land surrender or release.

This is an important aspect of the present discussion on the draft legislation. Our Chiefs sat with
the Treaty Commissioner to enter into the Treaty. Our Chiefs were selected by our own internal
governance structure. Our treaty governments were recognized by the Crown. Our Nations do not need
to undertake any self-government process to be legitimate. We are Treaty Chiefs within our Treaty
Nations. It is very simple for us. At the time of the Treaty Making, the Crown understood that our
Chiefs were empowered to enter into the Treaty and acted on that understanding. Canada as a successor
state has to implement those treaties made by the British Crown. As the British and Canadian court
have written in numerous decisions, Canada has an obligation act in good faith to uphold the honour of
the Crown.

As Treaty Peoples, we cannot change the Peace and Friendship Treaties. Our ancestors made the

Treaty with the Crown for as long as the Sun Shines, the Waters Flow and the Grass grows.
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Master of the Rolls Lord Denning in 1982 Commonwealth Affairs, ex parte: The Indian Association of
Alberta, Union of New Brunswick Indians, Union of Nova Scotian Indians recognized this very fact. He
wrote: “When the Crown became divisible, the obligations which were previously binding on the
Crown simpliciter were also divided. As a result, the obligations of the Crown under the Royal
Proclamation of 1763 and the Indian treaties became the obligations of the Crown in respect of
Canada”. The Royal Proclamation of 1763 recognized our right to free, prior and informed consent on
matters related to our lands and resources. Further, the Royal Proclamation recognized our rights as
Nations and Tribes and our territories could not be entered without our consent in a public meeting
having all the information related to the request of the Crown.

C53

Canada tabled in the House of Commons — Bill C-23. An Act respecting the recognition of
certain Métis governments, and to give effect to treaties with those governments and to make
consequential amendments to other Acts. There was first and second reading on the same day — 21 of
June 2023 which was the longest day — a spiritually significant day for our Peoples. We raise this issue
because it relates directly to the fact that the government of Canada never engaged our Nations in any
discussions. The proposed bill impacts on our present and future rights within the state of Canada. Yet,

nothing was done to engage our Peoples. The process does not bring honour to the Crown.

This is not a Bill based on the consent of the Treaty Peoples. It is noted that there is no
implementation plan. How is the government going to reconcile conflicting interests? We ask these

questions coming from Alberta.

The Constitution Act of Canada 1982, recognized the Royal Proclamation of 1763. Canada is
bound by the Royal Proclamation on matters related to our lands and resources. Further, the Royal
Proclamation recognized our rights as Nations and Tribes and our territories could not be entered
without our consent in a public meeting having all the information related to the request of the Crown.

This did not take place in the drafting of this Bill. In fact, there was no discussions with our Nation or



any other treaty nation in Alberta as far as we have been able to determine. We stand to be corrected.

For the purposes of the Committee’s work we raise an issue that is unique to Alberta. The
Government of Alberta during the 1930’s worldwide depression created eight (8) unique Metis
settlements. The province of Alberta set aside lands for Metis for their use. These settlements are not
part of the Metis Nation of Alberta’s constitutional structure. However, the Constitution does contain
language that if the Metis Settlements in the future want to be part of the Metis Nation, they can
negotiate their way into the Metis Government. This is set out in Chapter 19 of their Constitution with
a clause stating that the Metis Settlements will continue as created by Alberta. This is a conflict of
laws. In the Alberta legislation, it clearly states that anyone who is recognized by Federal Legislation is
not entitled to be a member of a Metis Settlement. There are a number of court cases that have reached
the same conclusion. We are wondering what the Alberta Government has told the members of the
Committee about the apparent conflict. If the province has occupied the field as under Section 92 —
what is the federal jurisdiction going to do? How does industry and other agencies react when
consultation is required? Do they follow the federal definition of Metis as set out in the Supreme Court
of Canada case in Powley or do they follow the province of Alberta’s definition as set out in their own
Alberta law? Does Bill C53 override any provincial legislation on the rights of Metis?

During the course of the oral presentation to the Standing Committee, there was a question
asked related to the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) and
the Canadian legislation (CANDRIP). During the passage of C15, the Chiefs of the Confederacy of
Treaty 6 had made a submission to the Senate Standing Committee pointing out a number of problems.
One of the biggest issues is the government of Canada changing the international definition of
Indigenous Peoples. This is a similar ploy that Canada undertook when adopting the Genocide
Convention. The Criminal Code of Canada changed a vital component of the definition that has
dramatically affected our rights as Indigenous Peoples to make a claim of Genocide. Canada did target

our children for a special treatment: residential school. It was not cultural genocide. It was genocide.

In the case of CANDRIP - the change in the definition is designed to cause mischief. The



international definition of Indigenous Peoples covered by the UNDRIP was set by the United Nations in
1972. It has not changed. The definition set by the United Nations was for the groundbreaking Cobo
Study (E/CN.4/Sub.2/1982/2/Add.6). The whole definition is included because Canada is attempting to
use domestic legislature to change an international standard into a pan aboriginal definition without any
international significance is in complete violation of our rights as Peoples.
“Indigenous communities, peoples and nations are those which, having a historical
continuity with pre-invasion and pre-colonial societies that developed on their
territories, consider themselves distinct from other sectors of the societies now prevailing
on those territories, or parts of them. They form at present non-dominant sectors of
society and are determined to preserve, develop and transmit to future generations their
ancestral territories, and their ethnic identity, as the basis of their continued existence as
peoples, in accordance with their own cultural patterns, social institutions and legal
system.”
“This historical continuity may consist of the continuation, for an extended period reaching into
the present of one or more of the following factors:

a) Occupation of ancestral lands, or at least of part of them;

b) Common ancestry with the original occupants of these lands;

c) Culture in general, or in specific manifestations (such as religion, living under a tribal
system, membership of an indigenous community, dress, means of livelihood, lifestyle,
etc.);

d) Language (whether used as the only language, as mother-tongue, as the habitual means
of communication at home or in the family, or as the main, preferred, habitual, general or
normal language);

e) Residence on certain parts of the country, or in certain regions of the world,;

f) Other relevant factors.”

“On an individual basis, an indigenous person is one who belongs to these indigenous populations



through self-identification as indigenous (group consciousness) and is recognized and accepted by these
populations as one of its members (acceptance by the group).

“This preserves for these communities the sovereign right and power to decide who belongs to them,
without external interference”

It is very clear that the United Nations considers Indigenous Peoples as those who are
descendant of the peoples who were present at the time of contact. The definition does not cover those
people who are a result of contact. It is a very big difference. Canada is using the domestic redraft to
give rights to groups who are not entitled. If they identified as part of our Nations — it would be a
different discussion.

There is no place in the world that has a separate definition of Indigenous Peoples in the way
that Canada has introduced. The members of the United Nations follow the 1972 definition. We raise
this issue because the definition clearly points to the fact that our rights as Nations and Tribes are
rights that exist prior to the arrival of the Crown.

Prior to the Patriation of the Canada Constitution in 1982, the Court of Appeal said that NO
PARLIAMENT can change the terms of the Treaties. We urge the Committee members to take the
fundamental rights given to the Crown’s subjects by the Treaties entered into with our ancestors. The
Crown did not assert rights to our territories. The Crown entered into Treaty to allow the Crown’s
subjects to live in our Territories. We request the Committee to consider the fundamental foundation
of the state of Canada. Treaties paved the way for the Crown’s subjects.

There are a number of problems with the proposed bill —
1. What process was used to get to this draft? There was no engagement at the Nation level. Rather
it appears that the Liberal government used a select number of Metis organization.
2. Bill C-53, on its face, is not limited to “self-government”. In submissions before Committee,
many Meétis representatives have stated that Bill C-53 is “just about self-government.” Even if
this were true, it would raise significant concerns. But it is NOT true. Bill C-53 on its face and

plain language could be used to give automatic, pre-approved constitutional treaty status to any



“treaty” entered into by Canada and a “M¢étis government” — which includes the three identified,
as well as any that may be scheduled in the future by the Governor in Council. As set out below,

the content of a “treaty” is not defined or limited in any meaningful way. If Bill C-53 is intended

to ONLY apply to self-government agreements, then it should clearly say so in the legislation.

Right now, it does not.
The provinces do not appear to be engaged in this legislative exercise — especially from Alberta.
How is the government going to reconcile the two separate definitions of Metis? Who will
decide? Or this another example of Canada creating chaos as a form of reconciliation?
Even a limited “self-government treaty” risks impacting existing Treaty rights. As noted, the
language of Bill C-53 is not Ilimited to self-government agreements, despite
comments/assurances to the contrary. So there is already a very significant concern there. But
even if a treaty pre-approved within the framework of Bill C-53 were limited strictly to matters
within the rubric of “self-government”, this treaty still poses a very real risk of impact the
existing Treaty rights of Treaty 6 Nations. Indeed, in considering the practicalities of self-
government and self-government agreements/treaties concluded to date it is difficult to see how
meaningful self-government for the Métis could be implemented without potentially impacting
existing Treaty rights. This is so for the following reasons:
o Territoriality: In the case of existing, First Nation self-government agreements, the First
Nation government’s authority is limited to the geographic boundaries of their reserves
(or former reserves or modern treaty lands). Meétis have no reserves and no land, other
than the Métis Settlements (which are not covered by Bill C-53 and have their own self-
government authority, also generally limited to the geographic boundaries of the
settlements). How, then, will Métis Self-Government work? Clearly it will have to
apply to Métis persons, no matter where they reside. How will this interact with other
laws? How will it apply on reserves? This is unknown. It presents the possibility of a
Métis government having authority on our reserve lands and other territories. This is not

acceptable.
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Membership. The proposed Métis Self-Government agreements confer a right to define
membership. This raises a significant issue. There is a significant discrepancy between
the very strict and limiting rules surrounding Indian status (under s. 6 of the Indian Act)
and the rules surrounding Métis status. While First Nations operate under a “second-
generation cut-off” from status where individuals marry and have children with persons
without status, Métis eligibility can be transmitted from generation to generation without
limitation, and can reach back significantly in time and broadly in familial relationship.
Over time this is very likely to result in at least a stable and likely a growing Métis
population, while the status Indian population is likely to decrease over time. For

instance:

Mary, a status Indian (s. 6 (1)), has two children with non-status person. Each of those
children marry non-status people and have two children each. In this family, three
people will have Indian status: Mary and her two children. Her grandchildren do not.
Jeanne, a Métis, has two children with a non-Métis person. Each of those children marry
non-Métis people and have two children each. In this family, 7 people will usually be
eligible to Métis membership: Jeanne, her two children and Jeanne’s grandchildren.
Accordingly, First Nations find themselves in a position of very significant disadvantage
related to Métis, which would be manifestly unfair cannot be accepted.

C-53 confers on treaty Métis governments the jurisdiction to make and enforce laws

under their treaty. The question of where and to whom such laws would apply is no

small matter. For the reasons set out above, as well as other possibilities yet unknown
(due to the fact that the self-government treaties contemplated are not available for
review along with the implementing legislation, as discussed), there is a very real risk
that even a treaty limited to self-government per se could very well impact existing
Treaty rights. This speaks to the need, as set out above, for the proposed self-government

treaty to be available for review and consultation BEFORE passing the implementing



legislation, and for appropriate consultation at all stages with existing Treaty Nations.

5. We return to our protected rights recognized and guaranteed to us by Treaty. In this case, there
was no recognition of our right to free, prior and informed consent despite the right being
recognized by the United Nations in numerous decisions made by the Committee on the
Elimination of Racial Discrimination (CERD). Canada has been asked to implement these rights.
Canada says that free, prior and informed consent would mean that Indigenous Peoples could
‘veto’ projects in their territories. Canada for its own purposes has chosen to ignore
international law and misrepresent the true meaning of the concept of FPIC. Canada has been
informed by United Nations officials that Canada is wrong. It is an essential right of the Nations
to protect and care for their territories as a fundamental right recognized by the Crown since

1763 in the Royal Proclamation.

Finally we draw attention to a statement provided by the Chiefs in Alberta at our Assembly held on the
20 and 21 of September 2023 (Attached). The Chiefs of Alberta stated: We call on the federal
government to abandon this Bill we perceive as ill-conceived and divisive. The Honour of the Crown is
not upheld when Canada creates legislation that disregards our Treaties. The inherent and Treaty Rights
guaranteed to our Peoples are not subject to change or renegotiation and must be upheld for “as long as
the sun shines, the grass grows and the rivers flow.” As Sovereign Nations, our Chiefs are standing up
for our Treaties and our future generations — we cannot allow Bill C-53 to create a precedent for
revisiting and undermining Treaty agreements and the rights they guarantee.

In conclusion we recommend the withdrawal of the and work on a real plan for reconciliation that does

not create more dishonour to the crown.



Treaty No. 6 Treaty No. 7 Treaty No. 8

Statement from the Chiefs of Treaty No. 6, Treaty No. 7 and No. 8
RE: Supporting Chiefs of Ontario in opposition to Bill C-53
September 20, 2023

Treaty No. 6, Treaty No. 7 and Treaty No. 8 Chiefs stand with the Chiefs of Ontario in
opposition to the proposed Bill C-53 — tabled by the government of Canada on June 21, 2023,
recognizing “certain Métis Governments in Alberta, Ontario and Saskatchewan”.

Bill C-53 is not a product including our Treaty Nations — we were not consulted, nor did we
provide our free, prior, and informed consent. We have serious concerns about its possible
impacts on the existing numbered Treaties, Treaty Lands and Treaty Peoples. Once again,
Canada has left us out of the discussion, and we have been excluded from decisions with serious,
long-standing implications. We are unclear whether a promise of lands is implied in the vague
scope of this Bill. Our Peace and Friendship Treaties with the Crown were not land surrenders —
we retain control over our Territories.

We call on the federal government to abandon this Bill we perceive as ill-conceived and divisive.
The Honour of the Crown is not upheld when Canada creates legislation that disregards our
Treaties. The inherent and Treaty Rights guaranteed to our Peoples are not subject to change or
renegotiation and must be upheld for “as long as the sun shines, the grass grows and the rivers
flow.” As Sovereign Nations, our Chiefs are standing up for our Treaties and our future
generations — we cannot allow Bill C-53 to create a precedent for revisiting and undermining
Treaty agreements and the rights they guarantee.

We remind the Metis, they are descendants of the First Peoples of this land and must respect
those that came before them.

Canada, as a successor to the Crown, has the fiduciary responsibility and obligation to uphold
and implement the Numbered Treaties as a priority first and foremost.



