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December 1, 2022 
 
Mr. Francis Scarpaleggia, M.P. 
Chair, Standing Committee on Environment and Sustainable Development 
Sixth Floor, 131 Queen Street 
Ottawa, ON,  
K1A 0A6  
Sent by email: envi@parl.gc.ca 
 
RE: Bill S-5, Strengthening Environmental Protection for a Healthier Canada Act 
 
Dear Chairman Scarpaleggia, 
 
On behalf of the 2,500 members of Canadian Manufacturers & Exporters (CME), I am writing to express 
our industry’s remaining concerns with certain elements of Bill S-5, the Strengthening Environmental 
Protection for a Healthier Canada Act.  
 
It is our hope that the committee will address these concerns before Bill S-5 is passed by the House and 
ultimately receives Royal Assent. We have detailed the changes we feel are necessary to improve Bill S-5 
in the attached appendix.  
 
Canadian manufacturers believe strongly in improving the environmental performance of the sector. On 
the whole, we agree that Bill S-5 will help us achieve that goal. CME has stated publicly that Bill S-5 provides 
a workable balance between the environmental and economic needs of Canadians. However, we remain 
very concerned by certain amendments incorporated into Bill S-5 by the Senate Committee at second 
reading. Manufacturers feel these changes do not improve Bill S-5 and cause complexity, confusion and an 
increased compliance burden. Worse, these changes could pose challenges to the successful 
implementation of the Bill.  
 
We hope the committee will find the proposed solutions in the attached appendix helpful in the current 
legislative review. Should you have any questions, or require additional information, please do not hesitate 
to contact us.  
 

 
Gozde Kazazoglu, Ph.D.  
Director, ESG Policy 
Canadian Manufacturers & Exporters 
 
 
APPENDIX: DETAILED BILL S-5 AMENDMENTS LANGUAGE AND RELATED CONCERNS 
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CME has been a key stakeholder and supporter of Canadian Environment Protection Act since 1999. CME 
and its members have been fully engaged in Chemicals Management Plan (CMP) under CEPA since 2006, 
in partnership with the Government of Canada.  
 
CME was pleased to appear before the Senate on May 5, 2022, to present our views on Bill S-5. At that 
time, we stated clearly that Bill S-5, while not perfect, provided a workable balance between the 
environmental and economic needs of Canadians. We continue to hold this view of the February 9, 2022 
First Reading version (the Original Bill).  
 
By maintaining the risk-based approach to substance assessment and management, the Original Bill 
ensured safe and proper regulatory adherence to protecting the health and safety of Canadians and our 
environment, a top priority for all Canadian manufacturers. We believe this should continue to be the focus 
of Bill S-5, and that amendments introduced by the Senate below threaten this balance. 
 
Listed in this Appendix are specific amendments that address our industry’s concerns. We strongly believe 
in environmental stewardship and improving the environmental performance of the sector. It is our view 
that by striking the amendments listed in this Appendix, this balance will be maintained. 
 
1. RIGHT TO A HEALTHY ENVIRONMENT 
 
Language of Amendments of Concern:  
 
2(1)(a.2)  protect the right of every individual in Canada to a healthy environment as provided under 

this Act, subject to any reasonable limits; 
 
5.1(2)  The implementation framework, in a manner consistent with the purposes of this Act,  

shall, among other things, elaborate on 
(a) the principles to be considered in the administration of this Act, such as 
principles of environmental justice — including the avoidance of adverse effects 
that disproportionately affect vulnerable populations — the principle of non-
regression and the principle of intergenerational equity; 
(b) research, studies or monitoring activities to support the protection of the right 
to a healthy environment referred to in paragraph 2(1)(a.2); 
(c) the reasonable limits to which that right is subject, resulting from the 
consideration of relevant factors, including social, health, scientific and economic 
factors; and 
(d)  mechanisms to support the protection of that right.  

 
Reasoning for Proposing Amendments to Strike: 
 
The ambiguous language in these provisions have the potential to lead to new litigation avenues that would 
fundamentally change how CEPA is enforced. CEPA is a criminal law statute, and it is the obligation of the 
Crown to carry out that duty. Where citizens are concerned that their rights are not being adequately 
protected, existing provincial court mechanisms are the appropriate venue to initiate an action against a 
private company. Industry is opposed to creating a new cause of action where the criminal law could be 
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enforced at a lower civil law standard. CME would support a reversion to the language found in the original 
S-5.  
 
2. CONFIDENTIAL BUSINESS INFORMATION 
 
Language of Amendments of Concern:  
 
108 (1.1)  The Ministers shall ensure that the public is provided with opportunities to participate 

meaningfully in the Ministers’ assessment. 
 
108 (1.2)  The Ministers shall, within the prescribed assessment period, solicit public comments in 

respect of the testing of all evidence and may request additional evidence from any 
individual. 

 
114(1)(g.1) prescribing processes for meaningful public participation in 

(i) an assessment under section 108, and 
(ii) the determination of whether to grant a waiver requested under subsection 
106(8); 

 
313(2) A request for confidentiality shall be submitted, with reasons, in writing and contain any 

supplementary information that may be prescribed. 
 
Reasoning for Proposing Amendments to Strike: 
 
Confidential business information (CBI) rules must respect the principles of existing laws for disclosure of 
information such as those found in the Access to Information Act and the Personal Information Protection 
and Electronic Documents Act. There are existing regulatory practices in place for disclosure when deemed 
necessary. As thoroughly explained by officials to the Senate1 , requiring that every piece of data submitted 
to government be thoroughly analysed for CBI will not improve access to information and will frustrate the 
progression of other program goals. The current approach to vetting the CBI of data as needed is a more 
efficient use of resources by far. The contrary may lead to competitiveness issues, and hurt innovation in 
Canada. We urge committee not to introduce a specific set of rules of CBI under CEPA, and to protect the 
CBI principles set out in existing legislations.  
 
3. IMPORTERS 
 

 
1

 To quote Laura Farquharson, Director General, Legislative and Regulatory Affairs, Environmental Protection Branch, Environment and Climate Change 

Canada in her testimony at Committee:  
So at this point, officials presume that the CBI claim is valid and they handle the information accordingly, and they’re using all the information 
to assess whether the substance is toxic, and then they write a draft risk assessment. Before that risk assessment is published, government 
officials will validate the CBI claim for the subset of information that’s included in that risk assessment. Doing it at this stage enables the 
government to focus on the information that will be published and ensures that we’re not revealing information that is confidential business 
information, also have a chance to validate that it is and, if it truly is, have a chance to sometimes engage with the person who is claiming it to 
find another way to give that information. Then if all that fails, the minister can still disclose it. 
 
I thought that might be a helpful explanation for when it comes into play, and how much information there is and if it were required to be 
done every at moment at every time before any of the information was used or you took any other step, it really would grind the system to a 
halt. 
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Language of Amendments of Concern: 
 
67.1(1) The Minister of Industry must, no later than one year after the day on which this Act 

receives royal assent, cause to be tabled in both Houses of Parliament a report regarding 
measures to 

(a) ensure that manufactured goods that come to Canada meet the environmental 
requirements imposed on Canadian manufacturers; and 
(b) test imported products for compliance with Canadian standards to ensure that 
they are safe for Canadian consumers and that Canadian producers are not at a 
disadvantage 

 
67.1(2) The report must include 

   (a) an evaluation of existing measures and their effectiveness; 
(b) recommendations for any new measures; and 
(c) a proposed timetable and cost estimate for the implementation of new 
measures recommended under paragraph (b). 

 
Reasoning for Proposing Amendments to Strike: 
 
Existing legislation already ensures safe and compliant importing practices and enforcements under the 
appropriate Act and Regulations. The additional requirements in this new section 67.1 do not improve the 
Bill S-5 but add further complexity and do not acknowledge the regulatory frameworks and programs 
already in place to ensure all products on the Canadian market meet the same environmental and health 
standards. In short, this section duplicates already existing regulations and would unnecessarily increase 
the compliance burden on industry for negligeable public policy benefit and consequently should be 
removed.  
 
 
 
4. SUBSTANCES OF HIGHEST RISK 
 
Language of Amendment of Concern:  
 
67(1)(e) respecting, for the purpose of subsection 77(3), the classification of a substance as a 

substance that is carcinogenic, mutagenic, toxic to reproduction or poses other risks of 
highest concern. 

 
Reasoning for Proposing Amendment to Strike: 
 
The Senate carried an amendment that deleted the words “highest risk” from the sentence “classification 
of a substance that is carcinogenic, mutagenic, toxic to reproduction or poses other risks of equivalent 
concern”.  Deletion of the words “highest risk” make enforcement of this provision unclear. Freezing the 
Act in time by narrowing the definition of what is considered the highest risk may tie the hands of assessors 
in the future as new science emerges. Industry supports the government’s mechanism to split Schedule 1 
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and apply the highest risk approach to Part 1, ostensibly codifying the current practice of the prohibition 
regulations2.  
 
5. WATCH LIST 
 
Language of Amendments of Concern:  
 
75.1(3) The Minister shall delete a substance from the List, as well as any information regarding 

the substance that is specified on the List, if an order is made under subsection 90(1) 
adding the substance to the list of toxic substances in Schedule 1. 

 
75.1(4)  The Minister shall publish the List and any amendments to it in the Environmental Registry 

and in any other manner that the Minister considers appropriate. 
 
75.1(5)  The List is not a statutory instrument as defined in subsection 2(1) of the Statutory 

Instruments Act. 
 
Reasoning for Proposing Amendments to Strike: 
 
The Watch List does not add anything that cannot already be accomplished by existing Significant New 
Activity Notices (SNAc or SNAN). Further, neither CEPA nor Bill S-5 provides a pathway for substances 
ultimately found not to be harmful to be removed from the Watch List. The only scenario specified in Bill 
S-5 is for a substance that transfers from the Watch List to Schedule 1. This is more of a hazard-based 
assessment process, inconsistent with the risk-based approach that is fundamental to CEPA. In the event 
that committee does not delete this new provision, we would strongly urge the committee to consider 
explicit language that ensures a substance can come off of the list.  
 
6. LIVING ORGANISMS 
 
Language of Amendments of Concern:  
 
105.2(1) If the Minister is satisfied that a living organism added to the Domestic Substances List 

under subsection 105(1) or 112(1) is not being manufactured in Canada or imported into 
Canada — or that a living organism added to the List under subsection 105.1(1) is not in 
Canadian commerce — the Minister may delete the living organism from the List. 

 
108(1) Subject to subsection (4), the Ministers shall, within the prescribed assessment period, 

assess information provided under subsection 106(1), (3) or (4) or paragraph 109(1)(c) or 
otherwise available to them in respect of a living organism in order to determine whether 

(a) it is toxic or capable of becoming toxic; and 
(b) it shows a demonstrable need for the living organism. 

 

 
2 Prohibition of Certain Toxic Substances Regulations, 2012 (SOR/2012-285), online: <https://laws-lois.justice.gc.ca/eng/regulations/SOR-2012-

285/index.html>. 



 

6 
 

108(1.1)  The Ministers shall ensure that the public is provided with opportunities to participate 
meaningfully in the Ministers’ assessment. 

 
114(1)(g.1) prescribing processes for meaningful public participation in 

(i) an assessment under section 108, and 
(ii) the determination of whether to grant a waiver requested under subsection 
106(8); 

 
Reasoning for Proposing Amendments to Strike: 
 
The Senate Committee’s amendments create new obligations for industries that use living organisms in 
their work. The new obligations would require both the Minister and industry to conduct public 
consultation for each new living organism being developed in Canada. A “demonstrable need” is an entirely 
moot concept and represents a significant market departure from the risk-based approach. Any 
information gathering requirements for new living organisms should focus only on the information that is 
needed to evaluate risk and only in relation to organisms that have been prioritized for risk evaluation. 

Similar to the issues relating to CBI, ensuring a public disclosure in advance of an approval may drive this 
innovative work to other jurisdictions. We strongly urge the Committee to reconsider this language.  
 
7. DEFINITION/ENFORCEMENT CLARITY 
 
Language of Amendments of Concern:  
 
68(iii.1) whether exposure to the substance in combination with exposure to other substances has 

the potential to cause cumulative effects 
 
68(iii.2) whether there is a vulnerable population or environment in relation to the substance 
 
76.1(2)  When the Ministers are conducting and interpreting the results of an assessment or review 

referred to in subsection (1), they shall consider available information on any vulnerable 
population or environment in relation to the substance and on the cumulative effects on 
human health and the environment that may result from exposure to the substance in 
combination with exposure to other substances. 

 
Reasoning for Proposing Amendments to Strike: 
 
Terms such as vulnerable environments are undefined in this proposed legislation and could create 
regulatory uncertainty in assessment, practice, and enforcement. It is our view that the Act inherently 
applies to the “environment” in its entirety.  
 
 


