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Honourable Members of the Joint Committee,
I have watched with great interest the webcasts of your hearings with stakeholders and subject-area
experts as our national conversation about physician-hastened death continues into its legislative phase.
I commend each of you for your obvious commitment to the important task before you and thank you
for ensuring the accessibility of your proceedings for all who wish to participate.
I regret that the Committee declined my request to appear before you in my individual capacity,
separate from my role with the External Panel. Of course I accept and respect that decision: the
Committee has very little time, and must make difficult choices with respect to the management of that
time.
The report of the External Panel speaks for itself I believe as a comprehensive digest of our in-depth
consultation discussions in Canada and internationally. I hope that you have found this report helpful, as
well as your discussions with my colleague and co-author, M. Benoit Pelletier. I know that I speak for M.
Pelletier, as well as for our panel Chair, Dr. Harvey Max Chochinov, in our expression of continued
support for your Committee’s work. I trust that you will not hesitate to reach out to us at any time in
your process if there are clarifications or elaborations we might provide to assist in your task.
I do not propose to revisit our report to any extent in this submission, for it strikes me that what we
heard as the External Panel is consistent with the input that your Committee was able to hear directly in
its brief process. Rather, what I wish to offer in this written submission is a distillation of my own
reflections on the subject of human vulnerability, and on the question of what is demanded of us in the
design of a regime for physician-hastened death that truly takes human vulnerability into account. I
offer these reflections as a Canadian who has lived all of her life with a significant physical disability, and
whose work has centered upon the recognition and protection of human rights for all persons
disadvantaged by discrimination and inequality. A particular focus of my teaching and writing in recent
years has been the problem of precarious citizenship – when disabled persons are systematically denied
social and cultural power. It is from this frame of reference – informed, of course, by my term of service
with the External Panel – that I offer the following thoughts about safeguards appropriate in a country
such as Canada that accords constitutional primacy to the principle of equality “before and under the
law”.

1. Understanding and Assessing Vulnerability
To be vulnerable, quite simply, is to be without defence.
For some persons – infants, toddlers, persons with extensive and severe impairments – vulnerability
may be intrinsic to their condition of life. Without muscle to flee or resist, without words to request or
refuse, without art or philosophy to reinvent or transcend, such persons are nearly fully at the mercy of
the other.
Yet even in these most seeming absolute expressions, vulnerability presents itself by degrees. The infant
born in Oshawa in 2016 shows herself in fact to have robust defenses, compared to the infant born
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simultaneously in Aleppo, Syria. Likewise today’s toddler with Down syndrome from Kamloops is
doubtless far less vulnerable than was her counterpart in Hadamar, at the peak of Nazi rule in 1941.
Vulnerability is as much a matter of context as it is of personal condition. In this way, for each and every
one of us throughout life, vulnerability is situational, experienced when our defenses are stripped away.
Paradoxically, we are all vulnerable, yet many do not know vulnerability. For the most part, it remains
an abstract notion about which we have little visceral intuition. Without conscious attention to the
mounting of protections, we have matured into adulthood and accrued the means to feed and clothe
and shelter and keep safe our fragile and needy bodies. We acquired skills and knowledge, we built
strength and savings and social networks, we found homes, jobs, love and meaning. And so we are not
without defence – we have locks on our doors, clothes on our backs, food in our refrigerators, numbers
on our speed dial.
Supporting these simple phases of our “independent” adult development, are of course massive
commitments of public investment and regulation – a veritable arsenal of defense to shield us from our
human vulnerability: systems of health, education, job creation and public works. Most of us do not
need to attend to our own vulnerability. When we adjust the thermostat, flush the toilet, place our
garbage at the curb, the state takes over. When we purchase raw poultry, cross a busy intersection,
install a new smoke detector, the state has our back.
If we are vulnerable but don’t know it, that is because the social contract is working in our favour. Only
when our defenses fail – Walkerton comes to mind, or the Ice Storm of 1998 – do we experience the full
force of our vulnerability and urgently scramble to our backup defenses: hospital emergency rooms for
the sick, friends with woodstoves and generators for the cold and hungry. Again we find rescue, buoyed
from the turbulent waters of crisis by our firm grip on the social determinants of health.
Understanding the all-important role played by the social determinants of health in inoculating us from
the experience of human vulnerability is an important first step as we turn our minds to the task of
building a system for assisted dying that meets the standard the Supreme Court has set for us in its
Carter decision. As the American feminist legal scholar Martha Fineman explains, because “we are
positioned differently within a web of economic and institutional relationships, our vulnerabilities range
in magnitude and potential according to the quality and quantity of resources we possess or can
command.”i
It is for these reasons that advocates from disability rights and other sectors have argued for procedural
safeguards in a framework for assisted death that would assign explicit responsibility for evaluating the
impact of vulnerability as a critical phase of the assessment of a request for assisted death. Such a
mechanism would require determinations not only of an individual’s medical condition and cognitive
capacity, but also and equally, a skilled assessment of the particular context surrounding the request. To
rely upon the conventions of “standard medical assessment practice”, it is argued, demands of
physicians a more nuanced understanding of poverty and disadvantage than is reasonable to assume,
given the focus of their training and the reality of their privileged position in the social order. The
safeguard most frequently referred to as “vulnerability assessment” recognizes that the detection of
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vulnerability may not be immediately apparent to persons richly endowed with the social determinants
of health. A precautionary step that requires a moment of stepping back from the patient’s presenting
medical condition to consider the surrounding social condition would seem a prudent approach to
ensure that the “sea change”ii of medically hastened death does not adversely impact persons
disadvantaged both in relation to the social determinants of health and in many cases, in relation to the
institutions of medicine themselves.

2. Understanding and Promoting Flourishing
If vulnerability is the experience of being without defence, it follows that people experience vulnerability
when they are deprived of that which defends them – the resources that permit them to survive and
flourish. At first thought, questions of flourishing may seem unrelated to the work of a Committee
mandated to focus on providing the means for assisted death when human suffering is enduring and
intolerable. On the other hand, when we are better protected from vulnerability, we are less likely to
suffer intolerably. That is not to say that our suffering is reduced, but rather that our tolerance for it is
boosted.
A 74-year-old man living with the devastating effects of ALS – ventilator-dependent, paralyzed and
unable to speak – uses a single remaining muscle in his cheek to communicate, at the rate of one word
per minute, his passions for cosmology and theoretical physicsiii. A 22-year-old athlete completes over
5000 km of a grueling pan-Canadian marathon before succumbing to the cancer he wants to spur
researchers to beativ. A 62-year-old artist diagnosed with Alzheimer’s disease paints persistently,
producing a series of intimate portraits and self-portraits, until he can no longer hold the implements of
his workv. A woman enduring the unbearable grief of her son’s suicide returns quickly to her office job
for the comforts of collegial normalcy.vi
These are NOT stories of individual heroism, much as they are often cast in that light by our celebrity
culture. Not one of these individuals, or others whose triumphs we may personally know, would hold
themselves out as extraordinarily courageous or virtuousvii. To be sure, there is a thread of fortitude, a
clarity of purpose running through each of these scenarios. But from that point forward these stories are
propelled less by character than context as each individual – Hawking, Fox, Utermohlen and an
anonymous grieving mother – each by circumstance and persuasion, manages to rally assets sufficient
to endure great suffering.
The rallying of assets – material and social – renders us resilient to the experience of vulnerability. When
conditions are right, when our social determinants of health are intact, when we are valued and
welcomed and supported, when we are permitted and empowered to do with our lives what we most
desire, human beings have proven ourselves time and time again to be resilient. Flourishing can and
does occur in the final stages of terminal disease, at the most advanced states of irreversible decline,
and among people who are desperately ill. Research has demonstrated, for example, that patients with
terminal cancer who receive palliative care immediately upon diagnosis report significantly improved
quality of life, are burdened less by pain and other symptoms, experience less depression and have a
longer life expectancy. viii
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An important study from Oregon by Ganzini et al., concluded that “interventions that help patients
maintain control, independence, and self-care in a home environment may be effective means of
addressing serious requests for PAD.”ix Throughout its process, the Joint Committee has heard forcefully
and consistently from groups and individuals on all sides of the assisted dying debate, that the provision
of quality palliative care must be recognized as an essential medical service in Canada. The External
Panel has reported similarly that Canadians need and want universal access to palliative care, in addition
to a comprehensive system of disability and home supportsx. Given the evidence of the effectiveness of
palliative medicine in supporting resilience at end-of-life, and given our legislative obligation to shape
social policy around the vision of promoting resiliency for all Canadians, these calls belong squarely in
the realm of necessary safeguards for the implementation of a framework for physician-hastened death
in Canada.

The Cultural Dimensions of Vulnerability
People with fewer resources at their command, people unable to marshal the assets that build
resilience, are prone to experience the full force of their vulnerability when calamity strikes. This fact is
well known and now thoroughly documented by the World Health Organization and other monitoring
bodiesxi. Less well understood, however, is the impact of the experience of sudden vulnerability upon
persons who have enjoyed social and material privilege and security. Experience in Oregon and other
jurisdictions with permissive approaches to physician-hastened death suggests that those who advocate
for and actively pursue this option tend to cluster demographically in privileged social groups. In her
testimony before the Committee, Ms. Maureen Taylor, co-chair of the Provincial/Territorial Expert
Advisory Group, reflected that “… in Oregon,… the vast majority of patients who ask for physicianassisted dying and get it are the three W’s: white, wealthy and well-educated, and it is not the socially
vulnerable who get there.”
I cannot purport to know the extent to which this fact ought to have bearing in the design of a
framework for a Criminal Code exemption around physician-hastened death but I do believe we must be
mindful of its potential significance. As Ms. Taylor noted, it is possible that such patterns may point to
barriers to access for disadvantaged groups. On the other hand, others might argue that the socially
privileged class is not the group to entrust with the ranking of policy priorities affecting life and death, or
to finely calibrate a system that protects the vulnerable from harm. Further investigation of the
machinery of privilege in the context of assisted dying would be illuminating, but in the absence of
extensive sociological analysis, I would venture the following reflection.
For persons who have enjoyed lifetimes of physical vigor and social privilege, the very prospect of
experiencing one’s innate embodied vulnerability, may itself constitute intolerable suffering. For this
class of persons, it appears that dependence is unthinkable, and vulnerability inconceivable. For
example, data from Oregon confirms that “worries about loss of dignity and future losses of
independence, quality of life, and self-care ability” were far more prevalent in motivating requests to die
than were current issues of pain or symptom control.xii A catastrophic illness or injury radically alters
the course of a life built upon the assumption of physical independence. The necessity for any form of
intimate care can be experienced as a violation of personal dignity. Similarly, impairments which
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compromise self-management of one’s bodily needs and functions may be experienced as shameful and
degrading.
On the other hand, for persons with lifelong or long-standing physical or cognitive impairments,
particular forms of vulnerability find their way into the mechanics of the daily life. They may remain
unpleasant, and may challenge our sense of dignity and integrity, but their significance diminishes over
the course of lives that permit us to flourish – in meaningful work, connection to community, pursuit of
pleasure and relationship. Our embodied vulnerabilities become tolerable, because we have found
resiliency where it is needed to preserve self-regard and meaning in life.
Where these two distinct life experiences and worldviews collide is where policy choices must be made
regarding safeguards for physician-hastened death. On the one hand, it has been argued that providing
unfettered access to those who find disablement undignified can simply be paired with safeguards to
protect persons who do not share this view from being pressured to pursue a hastened death. This is a
straightforward “individual choice” argument.
On the other hand, the assertion that such conditions as incontinence constitute an assault to dignity
sufficiently grievous to warrant the pursuit of a hastened death is more than a simple expression of
personal choice. The frequency and intonation with which the words “diaper” and “drool” are used by
those who advocate for broad availability of assisted death upon request, should signal to us that
certain iconic meanings are being invoked in support of these arguments.
Having to wear diapers and drooling are highly stigmatized departures from what is expected of adult
bodies. Those of us who deviate from these norms experience social shame and stigma that erodes
resilience and increases vulnerability. The more deeply these stigmatized accounts are embedded in our
discourse and social policy, the more deeply virulent social prejudice takes hold within our culture.
To speak of diapers in a formal submission before a federal legislative committee, as did Dr. Derryck
Smith on February 2xiii, is no small matter of unconventional etiquette. The social and cultural forces that
would embolden a person of professional stature and authority to speak of persons in vulnerable states
with such contempt, demands that we reproach not the speaker, but the license we have given for insult
and objectification.
To the extent that we embrace dignity and inclusion among our core constitutional values, we must
attune our ears to consider how such speech may be heard by those who wear “adult diapers” while
striving to flourish as human beings. Not only do such characterizations assault us to the core, but the
recoiling they provoke both cheapens our lives and frays the fragile cords that link us to living worlds of
community, whether we are at our prime or in our final days. To adults who wear diapers, it is not
enough to say merely that they “are perfectly at liberty to choose to die how they wish”, as Dr. Smith
concedes. What assurance can we offer that the physician who treats these adults at end-of-life will not
stand at their bedside with horror – or revulsion – in his heart?
Of course there can be no such assurance. Already the cultural narrative that links diapers and drooling
with worthlessness and degradation holds us firmly in its grip, and with each sanctioned utterance,
Page | 6

persons who have some degree of difficulty with swallowing and incontinencexiv and persons who will
need to confront such difficulties if they wish to live a little longer, are rendered more and more
vulnerable, their claims to dignity and worth more and more precarious.
Moreover, the service of those who care for persons who may drool or wear diapers – many of whom
themselves are members of socially vulnerable groups – is stigmatized and devalued as well. When
Gillian Bennett took her own life in British Columbia in 2014 to escape the unfolding of her Alzheimer’s
diagnosis, she wrote:
“I can live or vegetate for perhaps ten years in hospital at Canada's expense, costing
anywhere from $50,000 to $75,000 per year. That is only the beginning of the
damage. Nurses, who thought they were embarked on a career that had great
meaning, find themselves perpetually changing my diapers and reporting on the
physical changes of an empty husk. It is ludicrous, wasteful and unfair.”xv
In its conceptual framework for strengthening health equity beyond narrow concentration on the
immediate causes of disease, the UN Commission on Social Determinants of Health confirms that one of
the “structural drivers” that make people vulnerable to poor health outcomes are “biases, norms and
values within society”xvi. It is for this reason, recognizing the profound cultural dimension of
vulnerability, that deep reflection on the implications of eligibility criteria for physician-hastened death
must go beyond an “individual choice” analysis to a broader contemplation of social impacts and
potential harm to disadvantaged groups. To do otherwise overlooks the strong coercive powers of
shame and stigma that can induce requests for hastened death.
Herein may lie one of the most compelling arguments for limiting access to physician-hastened death to
circumstances of actual, rather than projected future suffering, as a measure to mitigate the cultural
spread of stigma and prejudice against persons who are physically dependent. The dread of future
shame cannot be a mode of suffering intended by the Court to warrant Charter intervention, whether
that shame would derive from physical dependence, disgraceful conduct or financial ruin. Moreover,
including definitional criteria requiring that “grievous and irremediable” medical condition be
interpreted to mean “an advanced state of irreversible decline” would protect from inducement persons
caught in the naked vulnerability of worthlessness and despair when confronted with grief, trauma,
addiction and isolation – circumstances in which suicide prevention offers more robust protective
capacity.
While there are compelling reasons in law and policy to recognize a limited right to physician-hastened
death, there are equally compelling reasons, affirmed by the Court, to structure a carefully regulated
framework of explicit safeguards. There is no single safeguard that will satisfactorily protect persons
from heightened vulnerability, no single measure that will adequately bolster resilience to harm or
inducement. Instead, a complex and subtle architecture for physician-hastened death will be required.
Given the complex dynamics of vulnerability, suffering, resilience and flourishing, the blueprint for this
framework must go beyond pure lines of simple black and white. There must be depth and substance to
our approach, and a weight equal to the magnitude of a hastened death. No single physician, nor two
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physician colleagues, however skilled and intentioned, can be presumed to bring to this process the
layered understanding of a patient’s experience of vulnerability required to ensure both robust
protection and respectful support. The contributions of multidisciplinary clinical teams and other
experts in medical and healthcare disciplines must be formally recognized for their role in broadening
understanding of the context and circumstance for a request for hastened death. Most importantly, the
assurance that no patient’s death shall be hastened without their fully informed consent and without
due consideration of alternative courses of action, including suicide prevention intervention where
appropriate, requires some arms-length decision-making mechanismxvii – neither so formal as to be
burdensome nor so casual as to be meaningless. Written reasons provided by a decision-maker or
decision-making body would contribute substantially to the development of a deep understanding of
how physician-hastened death is delivered in a manner consistent with the principles of equality before
and under the law.

Conclusion
What does it mean to protect the vulnerable? It is a phrase that is repeated with frequency through the
Court’s decision, and it has been spoken extensively throughout the six-month deliberations of the
External Panel and the Joint Committee’s deliberations. Protecting the vulnerable requires having laws
that do not render us defenseless, policies that do not diminish our resiliency and social policy that
shapes itself around a vision of promoting flourishing for all Canadians.
Parliament must now amend the Criminal Code to permit assisted dying, while at the same time
restricting the exemption to protect against unlawful killing. The simplicity with which this task can be
stated is crudely disproportionate to the challenge it now presents to Canadian legislators. On the one
hand, we are obliged to protect vulnerable persons, but on the other hand, we may be required to
consent to terminate lives in which vulnerability is too great to bear. On the one hand, we know that the
experience of vulnerability is deeply rooted in social policy, as when needed supports and care are
inadequately funded and inequitably distributed. Yet on the other hand, we must bear the agony of
unfulfilled duty, when in the days and years to come, fellow citizens will choose to die because we have
not done all that we could to support their living, because they could not – and should not have to –
wait for those supports and care to which they were entitled.
We must bear this agony without numbing ourselves with rhetoric, without sacrificing our hallmark
Canadian value of caring. We must perform our democratic and legislative responsibilities with
prudence and care, accepting the inevitability of future litigation, as our Courts too must continue to
shoulder the difficult burden of adjudicating whether persons situated differently from Gloria Taylor,
persons who are not in advanced states of irreversible physical decline, can safely be included in an
assisted dying regime.
More – much more – can be said about the delicate weave of vulnerability and resilience that shape the
human experience. Much more as well can be said of flourishing as the ever-viable counterpoint to
suffering. But for the purpose of its task, the distillation of two fundamental principles may help to guide
the Committee’s deliberations:
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•
•

As we build resilience, we do not extinguish vulnerability, but instead we restrain its power to
divide us by deepening the suffering of some.
As we promote flourishing, we do not eliminate suffering, but instead we immunize against
despair as its natural endpoint.

All laws, all exercise of judicial and legislative power, whether they address the distributions of wealth,
the allocations of care, or the protections of authority, must strive to build resilience and to promote
flourishing. The legislative and regulatory implementation of the Supreme Court’s decision in Carter
should be no exception to this standard.
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