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The Regroupement 
 
The Regroupement des maisons pour femmes victimes de violence conjugale [association of shelters for 
women who are victims of spousal violence] is a broad network that has been firmly committed to 
women’s right to physical and psychological security since 1979. 
 
The Regroupement’s mission of educating, raising awareness and taking action involves: 
 

• Contributing to progress in law and policy to expand the protective measures available to 
women and children who are victims of spousal violence; 

• Deploying a range of prevention strategies to enable the public, social workers and 
governments to better understand, identify and take action against conjugal violence; 

• Designing, developing and offering training programs and publications; 
• Providing its members with a place for talking, continuing training and mobilization; 
•  Representing shelters in dealing with public and government bodies. 

 
Its membership is currently composed of 42 shelters in 15 administrative regions of Quebec. Their 
specific mission is to work with and for women victims of violence to stop the violence. The shelters 
work both with individuals and at the collective level to combat spousal violence. 
 
For 2016-2017, statistics from the member shelters show that they accommodated over 2,300 women 
and over 2,200 children. That is not counting the women and children who received more than 14,000 
services other than accommodation (external consultation, support, post-accommodation follow-up, 
etc.). In total, the member shelters responded to over 46,000 requests for services, most of them from 
women, but also from family members, professionals, or other resources. 
 
Through the collaboration and expertise of its members, the Regroupement works at both the federal 
and provincial level to address any issue that may have an impact on women’s “right to life, liberty and 
security” as recognized in section 7 of the Canadian Charter of Rights and Freedoms and section 1 of 
Quebec’s Charter of Human Rights and Freedoms. It works to address all situations that may interfere 
with or facilitate the exercise of that right, including in fields as varied as health and social services, 
housing, income security, the justice system, youth protection, public safety, assistance, victim 
compensation, and education. 
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Introduction 
 
In May 2018, the Hon. Jody Wilson-Raybould, Minister of Justice and Attorney General of Canada, 
introduced Bill C-78, An Act to amend the Divorce Act, the Family Orders and Agreements Enforcement 
Assistance Act and the Garnishment, Attachment and Pension Diversion Act and to make consequential 
amendments to another Act, in the House of Commons. At the invitation of the House of Commons 
Standing Committee on Justice and Human Rights, we have prepared this brief setting out our position, 
opinions and recommendations regarding this extremely important bill. It is extremely important since 
some of its clauses, because of the subjects addressed, have a direct impact on the safety of women and 
children who are victims of family violence. We wish to remind the Committee that the requirements 
that should be imposed on parents in a non-conflictual separation must be different from those to be 
applied when a woman who is a victim of violence is involved in divorce proceedings. 
 
A number of people from various backgrounds who have spoken seem to believe that violence stops 
when a couple’s union ends. The annual statistics from the Ministère de la Sécurité publique of Quebec 
show that the reality is quite different. In2015, 32.8% of victims of spousal violence were the former 
spouses of the assailants.1 In a research report,2 Elizabeth Harper reports that [translation] “data show 
that the point when the relationship breaks down, and often just afterward, is when women and their 
children are killed by their spouses”.3 In 2015, 8 women in Quebec lost their lives at the hands of their 
spouse or former spouse and 29 survived an attempted murder.4 
 
Three other researchers, Côté, Dallaire and Vézina,5 note that relationship breakdown situations where 
violence is still present must not be treated in the same way as other separation or divorce cases. They 
observed that spousal homicides occur not only during cohabitation, but also at the time of separation 
and afterward. According to figures from the Ministère de la Sécurité publique du Québec, in 2014, 
about 45.5% of homicides were committed by a former partner.6 
 
As these figures show, the need for control and power on the part of men who seek to control their 
spouse during their dating or marital relationship does not end when the relationship ends. On the 
contrary, it often manifests itself more intensely when the woman leaves her spouse. That is why we 
focus on the content of this bill to ensure that the safety of women who are victims of violence who are 
engaged in divorce proceedings, and their children, is not threatened. 
  

                                                           
1 MINISTÈRE DE LA SÉCURITÉ PUBLIQUE (2017), Statistiques 2015 sur les infractions contre la personne commises dans un 
contexte conjugal, accessed online on October 26, 2018: 
https://www.securitepublique.gouv.qc.ca/police/publications-et-statistiques/statistiques/violence-conjugale/2015.html 
2 HARPER, E. (2002). Projets intersectoriels en matière de services pour les enfants exposés à la violence conjugale et les 
membres de leur famille, Table de concertation en matière de violence conjugale de Montréal, p. 17. 
3 DUBE, M. (2001). Étude rétrospective des facteurs de risque et des indices comportementaux précurseurs de filicide chez une 
cohorte de parents québécois, Montréal, Psychology Department, Université de Montréal, 1998. JAFFE, P., S. POISSON and 
A. CUNNINGHAM. (2001). “Domestic violence and high-conflict divorce: developing a new generation of research for children” 
in BERMANN, S.A. and J.L. EDLESON. Domestic Violence in the Lives of Children: The Future of Research, Intervention, and Social 
Policy. American Psychological Association, Washington (D.C.). 
4 MINISTÈRE DE LA SÉCURITÉ PUBLIQUE. Op cit. 
5 CÔTÉ, I., L.-F. DALLAIRE and J.-F. VÉZINA (2011). Tempête dans la famille Les enfants et la violence conjugale, Éditions du CHU 
Sainte-Justine, Montréal, p. 75. 
6 MINISTÈRE DE LA SÉCURITÉ PUBLIQUE (2017). Op cit. 
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This document is based in large part on the analyses and recommendations set out in the briefs 
submitted by organizations like Luke's Place Support and Resource Centre, Durham Region, Ontario, and 
the National Association of Women and the Law/Association nationale Femmes et Droit (NAWL/NAWL). 

 
• General comments 

 
First, we would like to welcome a number of additions and changes made by the government. First and 
most important of these is the codification of the best interests of the child in section 16 proposed in 
the bill. The fact that this section includes a list of factors, in section 16(3), that the courts must consider 
in determining the best interests of the child, including a paragraph, section 16(3)(j), on the presence of 
family violence and its impact, is extremely positive. 
 
Similarly, including an exhaustive and inclusive definition of family violence that takes into account 
spousal violence and the fact that children are also direct and indirect victims of it, and Parliament’s use 
of the appropriate terminology for this, as “coercive and controlling behaviour”, “financial abuse” or 
“fear”, is very welcome. We were pleased to read that in addition to the definition, family violence is 
cited several times as an exception to certain requirements: we are thinking, in particular, of sections 
16.8(3), 16.9(3) and 16.96(3) concerning change of residence or relocation, which provides: 

 
(3) Despite subsections (1) and (2), the court may, on application, provide that the 
requirements in those subsections do not apply or may modify them, including where 
there is a risk of family violence. 

 
The Regroupement also welcomes the duty imposed on the courts in section 7.8 (1) (2) and (3) to make 
inquiries to determine whether any of the parties is the subject of a civil protection order or a child 
protection order, proceeding, agreement or measure, or an order in relation to any matter of a criminal 
nature. 
 
While we are glad to see these positive changes, we have noted several points and measures that could 
be amended, eliminated or expanded on. Before presenting them to you, and in order for the 
committee to better understand our recommendations later, we wanted to provide it with a quick 
picture of violence against women and spousal violence and their impact on women and children. 

 
• Spousal violence and violence against women 

 Spousal violence in Canada 
 
Spousal violence is a strategy that forms part of a cycle by which the aggressor weaves a web around 
their victim, by controlling the victim through violence while making sure that the victim does not leave 
the aggressor. The Government of Quebec defines spousal violence as follows: 

 
Domestic violence is characterized by a series of repetitive acts, usually of increasing 
frequency and intensity. ... In the person committing the abuse, it proceeds according to a  
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defined cycle, through successive phases marked by mounting tension, abuse, 
rationalization, reconciliation and a calm period. For the victim, these phases correspond 
to fear, anger, a feeling of responsibility for the violence and, lastly, the hope that the 
situation will improve. It should be noted that not all of these phases are always present 
and they do not necessarily follow that order. 
 
Domestic violence includes psychological, verbal, physical and sexual abuse as well as acts 
of financial domination. It is not the result of a loss of control, but is rather a means 
chosen to dominate another person and assert one’s power over that person. Domestic 
violence can be experienced in a marital, extra-marital or dating relationship, and at any 
age.7 

 
According to the data collected by the various police services in Quebec and compiled by the Ministère 
de la Sécurité publique (MSP) of Quebec, 19,406 offences in spousal situations were committed in 
2015.8 Women were 78% of the victims. Also, according to the MSP: [translation] “In 2009, there were 
1,777 indirect victims, 31% of whom were under 18 years of age and 69% were aged 18 or over.”9 In the 
case of the minors, it can be assumed that the indirect victims were children of the direct victim. 
 
While these figures are considerable in themselves, the phenomenon of spousal violence is much more 
prevalent. According to Statistics Canada, only 36% of women questioned had reported the assaults to 
the police.10 
 
In addition, none of these estimates takes into account the phenomenon of verbal and psychological 
violence. We know today that some spousal homicides occur in cases where the aggressor had never 
used physical violence before. 

 
  Violence against women 

 
The Regroupement and the shelters that belong to it consider spousal violence to be a social issue that 
falls within the broader category of violence against women. It takes the form of relationships involving 
power and control that are historically associated with the inequality between men and women. 
Although we acknowledge that men can be victims of spousal violence and that not all men are 
aggressors, the facts show, again, that women make up a very large majority of victims of spousal 
violence and that the violence is committed almost exclusively by men. 
 
 
 
 
  

                                                           
7 GOVERNMENT OF QUEBEC. (1995). Politique d’intervention en matière de violence conjugale, Prévenir, dépister, contrer la 
violence conjugale, Québec, p. 23. 
8 MINISTÈRE DE LA SÉCURITÉ PUBLIQUE. (2017). Op cit., https://www.securitepublique.gouv.qc.ca/police/publicationset-
statistiques/statistiques/violence-conjugale/2015/en-ligne.html 
9 MINISTÈRE DE LA SÉCURITÉ PUBLIQUE. (2010). La criminalité commise dans un contexte conjugal au Québec 
Statistiques 2009, Government of Quebec, p. 1. 
10 STATISTICS CANADA ((2016) Family violence in Canada: A statistical profile, 2014, Juristat, accessed online on May 10, 2018: 
http://www.statcan.gc.ca/pub/85-002-x/2016001/article/14303-eng.pdf 
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Estimates are that 35% of women in the world have suffered physical and/or sexual violence at the 
hands of their intimate partner or sexual violence at the hands of another person at some time in their 
life.11 A spouse who engages in verbal, psychological, physical, sexual or economic violence against his 
companion is affirming his power, which power is confirmed for him by the better treatment that men 
receive in the vast majority of spheres in society. 
 
To make protecting women and children central to this bill, we recommend, as Luke’s Place Support and 
Resource Centre and the National Association of Women and the Law (NAWL) proposed in their brief, 
that a preamble be added specifying the gender-specific nature of family violence and including a 
definition of violence against women. 
 
Recommendation No. 1: the Regroupement recommends that a preamble be included in Bill C-78 
 
WHEREAS in Canada, women are more likely than men to be victims of gender-based violence, including 
sexual assault and intimate partner violence; 
 
WHEREAS Indigenous women, be they First Nation, Métis or Inuit, are disproportionately affected by 
gender-based violence and intimate partner violence; 
 
WHEREAS family violence has profound negative consequences on families, children and Canadian 
society; 
 
WHEREAS men continue to be the main perpetrators of family violence and women continue to be the 
victims/survivors of family violence; 
 
WHEREAS violence against women is a form of gender-based discrimination rooted in systemic 
inequalities between women and men; 
 
WHEREAS family violence is experienced by women in multiple ways shaped by other forms of 
discrimination and disadvantage …; 
 
… 
 
WHEREAS divorce proceedings and the family law system should protect women from violence and not 
ignore or exacerbate family violence; 
 
WHEREAS it is in the best interest of children to protect them and their mothers from family violence; 
 
  

                                                           
11 WORLD HEALTH ORGANIZATION, Department of Reproductive Health and Research, London School of Hygiene 
and Tropical Medicine, South African Medical Research Council (2013). Global and regional estimates of violence 
against women - Prevalence and health effects of intimate partner violence and non-partner sexual violence, p. 2. 
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Whereas the Government of Canada is encouraged to continue to monitor the progress, across 
departments and agencies, of the status of women in Canada; 12 
 
 
 
Recommendation No. 2: the Regroupement recommends that a definition of violence against women 
be included 
 
Violence against women: 
is a form of gender-based discrimination, a manifestation of historical and systemic inequality between 
men and women; 
 
includes any act, intention or threat of physical, sexual or psychological violence that results in the harm 
or suffering of women in all their diversity, including restrictions on their freedom, safety and full 
participation in society; 
 
is inflicted by intimate partners, caregivers, family members, guardians, strangers, co-workers, 
employers, healthcare and other service providers; 
 
occurs in the home, at work, online, in institutions and in our communities; and  
 
is experienced by women in multiple ways shaped by other forms of discrimination and disadvantage 
….13 
 
 
With this portrait and these first two recommendations being made, the Regroupement now submits its 
specific comments and recommendations concerning certain clauses of Bill C-78. 
 
Definition of family violence 
 
We welcome the exhaustive and inclusive definition of family violence included in the bill. It provides a 
clear description of the nature of spousal violence and its impact on the direct victim and her children. 
We note that self-defence is properly excluded from the definition of family violence. We hope that it 
will be definitively adopted by the courts and actors in the legal system so that, in future, the actions of 
women who are victims of spousal violence to resist it will no longer be considered to be acts of family 
violence. 
 
In addition, we are pleased with the way that paragraphs (h) and (i) in the definition of family violence 
have been worded by Parliament. The animal need not necessarily be a companion animal. On a farm,  
  

                                                           
12 LUKE'S PLACE SUPPORT AND RESOURCE CENTRE, NATIONAL ASSOCIATION OF WOMEN AND THE 
LAW/ASSOCIATION NATIONALE FEMMES ET DROIT (2018) BILL C-78: An Act to amend the Divorce Act, the Family 
Orders and Agreements Enforcement Assistance Act and the Garnishment, Attachment and Pension Diversion Act 
and to make consequential amendments to another Act – Brief, Ottawa, pp. 3-4. 
13 Ibid, p. 6. 
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a violent spouse may kill or threaten to kill livestock for the purpose of intimidating a woman or 
children. The same is true of property: there need not necessarily be a sentimental attachment; it will be 
strategically targeted first by a violent spouse because it is useful to the woman or child and destroying 
it will strengthen his hold on them, limit their autonomy, or isolate them further socially. For example, 
we have seen violent men damage their spouse’s or former spouse’s car. 
 
Best interests of the child and protection of the mother 

 
• The impact of spousal violence on children 

 
We are pleased to see that the best interests of the child are central to the bill and that Parliament 
states in various clauses that the well-being, health and safety of the child are key factors that the courts 
must consider before making any decision. These factors are particularly important to consider in family 
violence cases, even if the child is not the direct victim. Numerous studies have shown that spousal 
violence suffered by the mother has a major impact on the children. It is increasingly clear that there is a 
thin line between witnessing violence and being the victim. The expression “child witness of domestic 
violence” has been abandoned in favour of less narrow expressions, such as “child exposed to spousal 
violence” or “child victim of spousal violence”. 
 
Witnessing violence appears to be a source of stress comparable to the stress experienced when the 
violence or abuse is aimed directly at the child themself. Children who witness violence committed by 
their father against their mother exhibit a high level of post-traumatic stress syndrome. Sudermann and 
Jaffe14 talk about chronic exposure to violence meaning that these children have never known a calm, 
normal family atmosphere. These results would explain why these children are found to have 
behavioural and emotional problems such as emotional withdrawal, inhibition, anxiety, phobias, 
hyperactivity, concentration and learning difficulties, behavioural problems and aggressiveness, 
regression, and psychosomatic problems. 
 
Fortin, Vaillant, Dupuis and Préfontaine make the same observations. This violence threatens children’s 
need for security. They also report: 

 
[translation] Studies also show that children exposed to spousal violence have fewer 
social skills, lower self-esteem, more learning and concentration difficulties, cognitive 
delays, and more significant physical health problems that children who do not live in a 
situation where spousal violence is present.15 

  

                                                           
14 JAFFE, Peter and Marlies SUDERMANN. (1999). A handbook for health and social service providers and educators 
on children exposed to woman abuse/family violence, Family Violence Prevention Unit, Health Canada, p. 10. 
15 FORTIN, A., L. VAILLANT, F. DUPUIS, E. PRÉFONTAINE. (2005). Venir en aide aux enfants exposés à la violence 
conjugale, L’Escale pour Elle, Montréal, p. 18. 
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In terms of lived experience, some studies show that children who witness violence against their mother 
are often also assaulted by their father. Côté, Dallaire and Vézina report that according to the Groupe 
d’aide aux personnes impulsives (GAPI): [translation] “73% of men who have committed spousal 
violence say that their children have also suffered some form of violence committed by them.”16 
 
That confirms a study in the United States (Ross17) that concluded that the presence of violence against 
the man’s spouse was a statistically valid predictor of the presence of child abuse. The more frequent 
the spousal violence, the greater the probability of violence against the children. According to Ross, 
when there have been over 50 assaults on the spouse (which is not rare among the women we house), 
we can be virtually certain that there will be violence against the children. 
 
These scientific data show clearly that we have to be very aware of the problem of spousal violence and 
assess each child’s situation with care, when it comes to determining the best interests of children 
exposed to spousal violence. The fact that the child is an indirect victim of acts of family violence does 
not mean that the repercussions are not just as serious as if they were a direct victim. 
 
Accordingly, and echoing what Luke’s Place Support and Resource Centre and the National Association 
of Women and the Law (NAWL) proposed in their brief, we recommend that section 16(3)(j) be 
expanded. 
 
Recommendation No. 3: the Regroupement recommends that paragraph 16(3)(j) be expanded (the 
text in italics represents the proposed additions) 
 

 (j) any family violence, and in particular, but not limited to: 
(i) its impact on the child; 
(ii)  its impact on the child’s relationship with each spouse; 
(iii)  its impacts on the appropriateness of making an order that would require persons in respect 

of whom the order would apply to cooperate on issues affecting the child; 
(iv)  the importance of protecting the physical, emotional and psychological safety, security and 

well-being of the spouse not engaging in family violence (noting that self-defence does not 
constitute family violence); 

(v)  its association with negative parenting practices on the part of the person who engaged in a 
pattern of family violence; 

(vi) the demonstrated capacity of any person who engaged in family violence to prioritize the 
best interests of the child and to meet the needs of the child.18 

  
 
 
  

                                                           
16 CÔTÉ, I., L.F. DALLAIRE, J.-F. VÉZINA. (2011).op cit., p. 85. 
17 ROSS, S. M. (1996). “Risk of physical abuse to children of spouse abusing parents” in Child Abuse & Neglect, 20, 
pp. 589-598. 
18 LUKE'S PLACE SUPPORT AND RESOURCE CENTRE, NATIONAL ASSOCIATION OF WOMEN AND THE 
LAW/ASSOCIATION NATIONALE FEMMES ET DROIT (2018), Op cit., pp. 7-8. 



13 
 

Also, like Luke's Place Support and Resource Centre and the National Association of Women and the 
Law, we recommend that section 16(3)(b) be amended as follows. We believe that the word “quality” is 
more appropriate to guide the court in making a choice. 
 
Recommendation No. 4: the Regroupement recommends amending section 16(3)(b) 
 
Replace “nature and strength” by “quality” of the child’s relationship with each spouse, each of the 
child’s siblings and grandparents and any other person who plays an important role in the child’s life.19 
 

 
•  Guaranteeing the mother’s safety 

 
We consider it to be crucial that the mother’s safety also be central to the bill. If the child knows that 
their mother will no longer have to live with family violence, their well-being and health will necessarily 
improve. In addition, better protection for mothers will mean that children are not subjected to this 
toxic exposure to violence and the risk of suffering acts of violence themselves. 
 
Recommendation No. 5: the Regroupement recommends that section 16 be amended to protect the 
mother’s safety 
 
Amend section 16 to further protect children, by clarifying that keeping their mothers safe will also 
serve to protect and benefit children.20 
 

 
• Communication and cooperation between spouses 

 
Similarly, we recommend that paragraphs 16(3)(c) and (i) relating to the spouses’ willingness to maintain 
the child’s relationship with the other spouse and to communicate and cooperate with each other be 
amended. As we noted in the introduction, different measures should be taken in the case of a divorce 
application concerning a couple where family violence situations have occurred. In cases like that, 
encouraging communication and cooperation between the spouses may be dangerous or the woman 
and child or would simply penalize mothers who are victims of violence and who are trying to minimize 
contact with their former spouse in order to protect themselves or their children. 
 
Accordingly, as Luke’s Place Support and Resource Centre and the National Association of Women and 
the Law (NAWL) proposed in their brief, we recommend removing the paragraphs that encourage that 
process. We believe the other factors relating to the best interests of the child are sufficient to ensure 
no child be unduly kept from a relationship with a good parent. Alternatively, we recommend that 
family violence be made a clear exception to these factors. 
 
  

                                                           
19 Ibid, p. 7. 
20 Ibid, p. 4. 
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Recommendation No. 6: the Regroupement recommends that paragraphs 16(3)(c) and (i) be removed 
or that an exception be added 
 

• Remove section 16(3)(c), maintenance of relationship with other spouse or add 
exception of family violence as follows: except in cases of family violence, or when it is otherwise 
contrary to the child’s best interests to develop or maintain a relationship with the other 
spouse.21 

 
• Remove section (16)(3)(i), the ability and willingness of each person in respect of whom the 

order would apply to communicate and cooperate, in particular with one another, on matters 
affecting the child, or add the same exception of family violence: except in cases of family 
violence, or when it is otherwise contrary to the child’s best interests to develop or maintain a 
relationship with the other spouse. 

 
 

•  Family dispute resolution 
 
Section 7.3 in the bill invites the parties to try to “resolve the matters that may be the subject of an 
order under this Act through a family dispute resolution process”. The Regroupement is afraid that the 
result of this wording is that the family dispute resolution process would become the default procedure. 
That would be dangerous for women and children who are victims of family violence. 
 
It is generally recognized that mediation is not an appropriate process for resolving separation or 
divorce where spousal violence is present, because the elements that are necessary for the success of 
that process, such as a balance of power and the ability to negotiate on an equal footing, are absent. 
Various spousal violence experts agree, as do Côté, Dallaire and Vézina (2011), on the following: 

 
[translation] The use of couples therapy or family mediation is not recommended in 
cases where spousal violence is still present. Those interventions may even amount to 
an additional threat to the women and children who are the victims. ... On the first 
point, the safety of the victims, we would note that in a negotiation where concessions 
may be (and could be) interpreted as a loss,22 reprisals may occur and continue well 
beyond the period scheduled for the intervention. In spousal violence cases, the 
expression “everything you say may be held against you” is not the exception, it is the 
rule.23 

  

                                                           
21 Ibid, p. 4. 
22 By the aggressor spouse – our addition. CÔTÉ, I., L.F. DALLAIRE, J.-F. VÉZINA. Ibid, p. 135. 
23 CÔTÉ, I., L.F. DALLAIRE, J.-F. VÉZINA. Ibid, p. 135. 
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The Regroupement therefore recommends that section 7.3 be amended to expressly provide that that 
the court must not order family mediation where family or spousal violence is present. Women must be 
free to choose the dispute resolution processes that best meet their needs and do not require them to 
face their former spouse. 
 
Recommendation No. 7: the Regroupement recommends that sections 7.3 and 16.1(6) be amended as 
follows 
 
7.3 To the extent that it is appropriate to do so, the parties to a proceeding shall try to resolve the 
matters that may be the subject of an order under this Act through a family dispute resolution process. 
Where there is a risk of family violence, the parties are free to choose other more appropriate processes. 
 
16.1 (6) Subject to provincial law, the order may direct the parties to attend a family dispute resolution 
process. This obligation does not apply where there is a risk of family violence. 
 
 

• Take any previous and present form of family violence into consideration 
 
Any case of family violence, regardless of when it occurred or its form, frequency or seriousness, must 
be taken into consideration by the court in determining the best interests of the child and guaranteeing 
the protection of the mother. 
 
Recommendation No. 8: the Regroupement recommends that section 16 (5) be amended and 
paragraph (a) be added to it as follows 
 
(5) In determining what is in the best interests of the child, the court shall take into consideration all 
past conduct relevant to the exercise of their parenting time, decision-making responsibility or contact 
with the child under a contact order.24 
 
(a) In applying section 16(5), courts shall always consider family violence relevant, regardless of when it 

occurred, its form, frequency, and pattern.25 
 
 
In the introduction, we welcomed the obligation imposed on the courts in section 7.8(1), (2) and (3) to 
ascertain whether either of the parties is subject to a civil protection order or a child protection order, 
proceeding, agreement or measure, or order in any matter of a criminal nature. However, we would 
specify that if the court does not find that there is any order, measure, proceeding or otherwise, that 
does not mean that there has never been family violence. On that point, it will be recalled that while the 
number of complaints filed is rising, it is estimated that only one third (36%) of  
  

                                                           
24 LUKE'S PLACE SUPPORT AND RESOURCE CENTRE, NATIONAL ASSOCIATION OF WOMEN AND THE 
LAW/ASSOCIATION NATIONALE FEMMES ET DROIT, Op cit., p. 6. 
25 Ibid, p. 6. 
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women reported the assaults against them to police services.26 Having regard to that fact, we 
recommend adding the following to section 7.8.  
 
Recommendation No. 9: the Regroupement recommends adding the following points to section 7.8 
 
1. The court shall not infer that because the relationship has ended, or divorce proceedings have begun, 
that the family violence has ended. 
2. The court shall not infer that the absence of disclosure of family violence prior to separation, including 
reports to the police or child welfare authorities, means the family violence did not happen, or that the 
claims are exaggerated. 
3. The court shall not infer that the absence or recanting of criminal charges, or the absence of 
intervention of child welfare authorities means that the family violence did not happen, or that the 
claims are exaggerated. 
4. The court shall not infer that if claims of family violence are made late in the proceedings or were not 
made in prior proceedings, they are false or exaggerated. 
5. The court shall not infer that inconsistencies between evidence of family violence in the divorce 
proceedings and other proceedings, including criminal proceedings, mean the family violence did not 
happen, that the claims are exaggerated, or that the spouse making the claims is unreliable or 
dishonest. 
6. The court shall not infer that, if a spouse continued to reside or maintain a financial, sexual, business 
relationship or a relationship for immigration purposes, with a spouse, or has in the past left and 
returned to a spouse, that family violence did not happen, or that the claims are exaggerated. 
7. The court shall not infer that leaving a violent household to reside in a shelter or other temporary 
housing is contrary to the best interests of the child. 
8. The court shall not infer that fleeing a jurisdiction with the children, with or without a court order, in 
an effort to escape family violence, is contrary to the best interests of the child. 
9. The court shall not infer that the absence of observable physical injuries or the absence of external 
expressions of fear means the abuse did not happen.27 
 
Where there has been family violence, section 16(4)(g) provides that the court shall take into account 
any steps taken by “the person engaging in the family violence to prevent further family violence from 
occurring and improve their ability to care for and meet the needs of the child”. The Regroupement 
would draw Parliament’s attention to this point. Reality on the ground proves to us that some violent 
spouses will use the system to cast themselves in a good light so that they are then able to resume their 
controlling behaviour toward their spouse and child. It is common knowledge that violent men enrol in 
groups to help violent spouses in order to prove their bona fides to judges and avoid a conviction or 
seek shared custody, arguing that their behaviour has changed. 
 
 
 
  

                                                           
26 STATISTICS CANADA ((2016) Family violence in Canada: A statistical profile, 2014, Juristat, accessed online on 
May 10, 2018: http://www.statcan.gc.ca/pub/85-002-x/2016001/article/14303-eng.pdf 
27 LUKE'S PLACE SUPPORT AND RESOURCE CENTRE, NATIONAL ASSOCIATION OF WOMEN AND THE 
LAW/ASSOCIATION NATIONALE FEMMES ET DROIT (2018), Op cit., p. 6 
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The Department of Justice of Canada reports: “Program attrition is a significant factor in considering the 
efficacy of abusive partner intervention programs. Typically, more than half of all participants assigned 
to treatment do not finish the program.”28 
 
We therefore recommend that the person engaging in family violence provide clear and unequivocal 
proof of his changed behaviour to satisfy the court and the other spouse. 
 
Recommendation No. 10: the Regroupement recommends that section 16(4)(g) be clarified, as 
follows: 
 
(g) any steps taken by the person engaging in the family violence to prevent further family violence from 
occurring and improve their ability to care for and meet the needs of the child and the clear and 
unequivocal demonstration that satisfies the court and the other spouse of their changed behaviour; and 
 
 
Change in terminology 
 
The bill changes the terms “custody”, “custody order” and “access”, which were previously used, and 
replaces them “contact order” and “parenting order / parenting time”. The Regroupement does not 
favour this change in terminology for a number of reasons, as explained in the brief submitted by Luke’s 
Place Support and Resource Centre and the National Association of Women and the Law (NAWL): 

 
Unfortunately, the risks associated with the introduction of new language that will be subject to 
much interpretation and debate far outweigh the desired benefits, well-intentioned though they 
are. As we heard from lawyers and advocates who have been working with similar new language 
in some provincial family law regimes, there is no compelling evidence that the new language 
introduced has actually been effective in reducing conflict when the issues of custody, access 
and decision-making are in dispute. There is also legitimate reason to be concerned that this 
new language will cause interpretation conflicts in international matters, as it differs from the 
language used in the Hague Convention. This may prevent Canada from fulfilling its duties under 
the Convention. Moreover, the experiences of too many women who have been in abusive 
relationships reflect that abusive men exploit every angle of uncertainty and ambiguity they can 
find. Every ambiguity introduced into law can be turned into an opportunity for abuse, 
harassment and undermining of the mother. Therefore, it is safer for children and their mothers 
to have a clear, unambiguous allocation of custody, and clarity about who has the authority to 
make specific decisions about what is in the best interests of a child. 

 
 
 
  

                                                           
28 DEPARTMENT OF JUSTICE OF CANADA, Final Report of the Ad Hoc Federal-Provincial-Territorial Working Group 
Reviewing Spousal Abuse Policies and Legislation, accessed online on November 14, 2018: 
https://www.justice.gc.ca/eng/rp-pr/cj-jp/fv-vf/pol/index.html 
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Recommendation No. 11: the Regroupement recommends retaining the original terms, “custody”, 
“custody order” and “access”, that were previously used. 
 

 
• The danger of shared custody in family violence cases 

 
Similarly, the courts must never presume that a shared custody order is in the best interests of the child. 
According to Joan Zorza (1995)29 in the book Ending the cycle of violence: community responses to 
children of battered women, violent men do not stop being violent when there is a separation; on the 
contrary, the intensity of the violence and level of dangerousness rises. The children of violent men need 
protection so that they or their mother are not assaulted again. Even if the violence before the 
separation was directed only at the mothers, violent fathers sometimes switch targets in order to 
control their children and thus continue to terrorize and assault their mother.  
 
Jaffe, Poisson and Cunningham30 say that some violent men threaten their former spouse and seek 
custody or shared custody as a way of maintaining control over hr. Violent spouses make repeated 
applications to the courts and, according to Bowermaster and Johnson31 and Zorza,32 violent men are 
twice as likely to seek custody and have the same chance of getting it as non-violent men. 
 
Studies done in Quebec by Godbout et al. show a clear preference for shared custody on the part of 
judges, even where there is conflict.33 They report: 

 
[translation] The proportion of shared physical custody orders and physical custody awards to 
the father rises with the degree to which custody disputes are taken to court, and achieve near 
parity between fathers and mothers when custody ultimately has to be decided by a judge.34 

 
This means that families where conditions are least favourable to the significant communication that 
shared custody calls for are where it is ordered. What shared custody does is allow the abuse of power 
dynamic to continue during the legal proceedings. This continuation of the violence is confirmed by the 
academic literature. Rinfret-Raynor reports: 

 
 

  

                                                           
29 ZORZA, Joan. (1995) in Ending the cycle of violence: community responses to children of battered women, Sage 
Publications,, p. 147-169. 
30 JAFFE, P., S. POISSON and A. CUNNINGHAM. Op cit. 
31 BOWERMASTER, J. and D. JOHNSON (1998) The Role of Domestic Violence in Family Court Child Custody 
Determinations: An interdisciplinary investigation. Presented at the Fourth International Conference on Children 
Exposed to Conjugal Violence, San Diego (CA). 
32 ZORZA, Joan. Op cit., 1995. 
33 GODBOUT, E., C. PARENT, and M.-C. SAINT-JACQUES (2014) “Le meilleur intérêt de l’enfant dont la garde est 
contestée : enjeux, contexte et pratiques” in Enfances Familles Générations, No. 20, p. 177. 
34 Ibid, p. 178. 
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[translation] Some former spouses accuse women of not performing their roles as mothers, 
saying that they are not good mothers; other former spouse threaten to take custody of the 
children away from the women if they do not meet their demands.35 

 
In view of these studies and the observations made on the ground by workers at shelters for women 
victims of spousal violence, it seems that maintaining contact with the father too often still takes 
precedence over the presence of violence. 
 
Recommendation No. 12: the Regroupement recommends adding a section to the Act stating 
 
In cases of family violence, the court should preclude the possibility of shared custody. 
 

 
• Clarifying the concepts of parenting time and decision-making responsibility 

 
 Decision-making responsibility 

 
In the event that the new terminology is adopted, we recommend that the concept of “decision-making 
responsibility” be very precisely clarified. 
 
Recommendation No. 13: the Regroupement recommends expanding the definition of decision-
making responsibility (in the introduction to the bill) as follows 
 
Custody/decision-making responsibility means the responsibility for making all significant decisions 
about a child’s wellbeing, including: 
(a) making day-to-day decisions affecting the child and having day-to-day care, control and supervision 

of the child, including; 
(b)  making decisions respecting where the child will reside; 
(c)  making decisions respecting with whom the child will live and associate; 
(d)  making decisions respecting the child's education and participation in extracurricular activities, 

including the nature, extent and location; 
(e)  making decisions respecting the child's cultural, linguistic, religious and spiritual upbringing and 

heritage, including, if the child is an aboriginal child, the child's aboriginal identity; 
(f)  giving, refusing or withdrawing consent to medical, dental and other health-related treatments, 

including mental health treatments, such as counselling or therapy, for the child; 
(g)  applying for a passport, licence, permit, benefit, privilege or other thing for the child; 
(h)  giving, refusing or withdrawing consent for the child, if consent is required; 
(i)  receiving and responding to any notice that a parent or guardian is entitled or required by law to 

receive; 
 
 
 
 
 
  
                                                           
35 RINFRET-RAYNOR, M. et al. (2008) “Violence conjugale post-séparation en contexte d'exercice des droits d'accès 
aux enfants” in Violence faite aux femmes, Presses de l’université du Québec, p. 198. 
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(j)  requesting and receiving from third parties health, education or other information 
respecting the child; 
(k)  starting, defending, compromising or settling any proceeding relating to the child, and 
(l) identifying, advancing and protecting the child's legal and financial interests; 
(m) exercising any other responsibilities reasonably necessary to nurture the child's 
development.36 
 

 
 Parenting time and day-to-day decision-making 

 
We believe it is important for the Act to specify that a parent who has parenting time may not, during 
the time when they are with the child, reverse or go against the decisions made by the parent to whom 
decision-making responsibility has been awarded. Section 16.2 (3) is not sufficiently specific on that 
point. A violent spouse must not be able to make day-to-day decisions that conflict with the decisions 
made by the parent with decision-making responsibility. Clarifying that section will prevent a violent 
spouse from using every means possible to strengthen his control over the child or his power over the 
mother. 
 
Recommendation No. 14: the Regroupement recommends that section 16.2(3) be amended as 
follows: 
 
Unless the court orders otherwise, a person to whom parenting time is allocated under paragraph 
16.1(4)(a) has exclusive authority to may, subject to compliance with best interests of the child principles 
set out in this Act, make, during that time, day-to-day decisions affecting the child. 
 
 
The Regroupement would also like to draw Parliament’s attention to section 16.2(1) concerning 
maximum parenting time. Reading that section, it needs to be clear that the court must not presume 
that it is always in the best interests of the child to have time with both parents, particularly in family 
violence cases. We therefore recommend that this article be removed, to ensure that no presumption in 
favour of maximum contact is applied 
 
Recommendation No. 15: the Regroupement recommends that section 16.2 (1) be removed. 
 
16.2 (1)  In allocating parenting time under paragraph 16.1(4)(a), the court shall give effect to the 
principle that a child should have as much time with each spouse as is consistent with the best interests 
of the child. 
 
 
 
 
  

                                                           
36 LUKE'S PLACE SUPPORT AND RESOURCE CENTRE, NATIONAL ASSOCIATION OF WOMEN AND THE 
LAW/ASSOCIATION NATIONALE FEMMES ET DROIT, Op. cit., p. 8. 
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•  Right to information  
 
In order for information about the well-being of the child, particularly concerning the child’s health and 
education, not to be used against the interests of the child or the mother, the Regroupement 
recommends that an exception be added to section 16.4. 
 
Recommendation No. 16: the Regroupement recommends amending section 16.4 
 
16.4 Unless the court orders otherwise, in particular where there is a risk of family violence, any person 
to whom parenting time or decision-making responsibility has been allocated is entitled to request from 
another person to whom parenting time or decision-making responsibility has been allocated 
information about the child’s well-being, including in respect of their health and education, or from any 
other person who is likely to have such information, and to be given such information by those persons 
subject to any applicable laws. 
 

 
•  Applicant other than the spouses 

 
Section 16.1(1) provides that the court may make an order providing for the exercise of parenting time 
or decision-making responsibility in respect of a child of the marriage, on application by “a person, other 
than a spouse, who is a parent of the child, stands in the place of a parent or intends to stand in the 
place of a parent”. That last point, “intends to stand in the place of a parent”, should be clarified by 
Parliament, because it seems very vague to us, particularly since that person may have parenting time or 
decision-making responsibility, making it crucial that this be clearly defined by Parliament so that 
multiple persons are not able to claim rights in respect of the child. We would note that in family 
violence cases, a violent former spouse could apply for a parenting order and thus obtain parenting time 
or make decisions that are contrary to the best interests of the child. 
 
The situation is the same for contact orders: they must always be made in the best interests of the child. 
In family violence cases, the child should not be required to have time with a person involved in the 
cycle of family violence or who might denigrate the mother who is the victim of the violence in front of 
the child. 
 
Recommendation No. 17: the Regroupement recommends amending sections 16.1 and 16.5(1) 
 
Add, to both sections, that the court shall give precedence to the best interests of the child before 
making a parenting order or a contact order, in particular to an applicant other than the spouses or the 
parents of the child. 
 
 
Supervision 
 
Where there is family violence, it is important to reduce contact between the parents to a minimum, or 
even to prevent it happening, to protect the mother against any opportunity for harassment, 
denigration, psychological violence or physical assault by the former spouse. This also protects the child, 
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so the child is not exposed again to various forms of violence, with the consequences that exposure has 
for their physical and psychological health. Supervision of access rights acts as a protective factor for the 
mother and the child. 
 
Family and spousal violence can continue during contact when the child is transferred from one person 
to the other. Rinfret-Raynor (2008) describes how contact associated with access to children allows the 
spouse to engage in violence after the separation: 

 
[translation] Given that the exchange of the children is usually the only time when the 
former spouses are in contact, the connection between post-separation spousal 
violence and that point is clear on analyzing the results. With one exception, all of the 
accounts indicate that the episodes of violence that they (the women) suffered took 
place at the time when the children were exchanged, or during telephone or email 
contact with the former spouse in relation to the exchange of the children.37 

 
In most regions of Quebec, access supervision services that would enable fathers who engage in spousal 
or family violence to maintain their relationship with their children, while ensuring that the mother’s or 
children’s safety is not endangered, are inadequate, if not simply unavailable. This means that even if 
the court wants to require supervised access, it cannot do so since it knows that it would be impossible 
to comply with the condition. The court often has no choice but to order supervision by family 
members, and this can be difficult and unsafe in situations where there is violence. 
 
Recommendation No. 18: the Regroupement recommends that safe supervised access be made 
available everywhere in Canada 
 
To achieve this, the federal government must 
 
•  Initiate discussions with the provinces and territories for them to 

(a) make supervised access services available within the province or territory; and 
(b)  assign supervised access services to neutral organizations whose sole mission is the supervision 
of access. 
 

•  Provide transfer payments to the provinces and territories to enable them to allocate sufficient 
funding for supervised access services, in order for them 
(a) to operate; and 
(b) to offer mandatory and ongoing training for their personnel to train them appropriately in 

spousal violence issues. 
 

 
 
 
 
  

                                                           
37 RINFRET-RAYNOR, M. et al. (2008). Op cit., p. 198. 
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Family violence training for actors in the justice system 
 
Section 7.7(1) provides that a legal adviser must discuss with the spouse they represent the “possibility 
of the reconciliation of the spouses” and must “inform the spouse of the marriage counselling or 
guidance facilities known to the legal adviser that might be able to assist the spouses to achieve a 
reconciliation”. However, as is the case for the family dispute resolution process, it may be dangerous to 
pressure a woman who is a victim of family violence to reconcile with her spouse. The Regroupement 
and its member shelters have observed that a majority of legal advisers and lawyers are uninformed 
about spousal violence and how it works, and this can be dangerous for women and their children. 
 
The Muriel McQueen Ferguson Centre (Neilson, 2001) has reported that in most cases, lawyers fail to 
record information about violence or decide to discourage disclosure of evidence of violence in legal 
proceedings. The researchers concluded: 

 
 Related to this is the finding that information about abuse and irresponsible parenting 
is excluded or omitted at each stage in the legal process: during lawyer-client 
interviews, during legal interpretations of those interviews, during preparation of court 
documents, during negotiations between lawyers, and during the presentation of 
evidence to judges. Thus, by the time cases reach judges, for decision or confirmation of 
‘consent’ orders, much of the evidence of abuse and irresponsible parenting has been 
screened from the legal process. 38 

 
And yet, according to that study, between 40 and 60% of separating partners reported violence. In 
addition, we know that a majority of family litigation cases that go to court without an agreement being 
reached involve families where spousal or family violence is present. 
 
We have also heard of lawyers advising women who are victims not to disclose the presence of violence, 
undoubtedly to avoid suggesting that they are not a “friendly parent” or having them be perceived as 
engaging in parental alienation. 
 
In addition, the experience of many women tells us that even where violence is reported to the court, 
judges do not take it into consideration. How many times have social services workers and women who 
are victims of spousal violence heard a judge ask whether the father has ever struck his child? – and, 
where there has been no striking, reply that the violence experienced by the wife does not make the 
husband a bad father. 
 
Even worse, in some cases the presence of violence against the child may even be pardoned in the face 
of the father’s “resolution” to mend his ways and take an interest in his offspring. 
 
Also, and very often as a result of being uninformed, the consequences that spousal violence has for 
both mothers and their children, which can be very serious, are ignored. 
  

                                                           
38 NEILSON, Linda C. (2001) Spousal Abuse, Children and the Legal System. Part IV B, Assessing Abuse - Gender and 
Reporting Rates, Muriel McQueen Ferguson Centre for Family Violence Research, University of New Brunswick. 
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It is therefore also not rare to see the Superior Court award access or visitation to a father who has been 
charged with a spousal violence offence and is subject to an order limiting the contact he may have with 
his former spouse and his children. Very often, the access awarded is not subject to any oversight at all 
(supervised visits, procedures for transferring children, etc.) by trained, specialized resources. 
 
We would note that women who are victims of spousal violence often turn to the courts in the hope 
that a neutral party (and a judge) will enable them to obtain protection for themselves and their 
children. That is why it is a legal adviser’s duty to offer a woman who is a victim all the resources and 
procedures that are available to her, to obtain a divorce, and not presume that reconciliation is the most 
appropriate method for all divorcing couples. 
 
To accompany that obligation, we recommend mandatory family violence training for all actors in the 
legal system, with resource people available that they can consult, and use of the existing screening 
tools to determine whether family violence is present. 
 
We also recommend that legal advisers be required to screen for family violence. Where family violence 
is present, the adviser must determine, first, whether it puts the party they represent or a member of 
that party’s family in danger, and, second, whether the party they represent has the ability to negotiate 
a fair agreement, before informing her of any reconciliation procedure or family dispute resolution 
process. 
 
On these points, we propose three recommendations. 
 
Recommendation No. 19: the Regroupement recommends adding mandatory family violence training 
for actors in the judicial system. 
The section will include: 
 
• Recognition of spousal and family violence situations by actors in the justice system will be 

encouraged by the following methods: 
•  that the justice system adopt specific spousal and family violence screening tools; and 
• that the authorities responsible for the administration of justice provide more information and 

training for justice system professionals concerning the facts of spousal violence so they are able to 
identify spousal violence situations and intervene appropriately; 

 
 
 
Recommendation No. 20: the Regroupement recommends that fast lanes be created for certain cases 
 
In administering this Act, that the federal government encourage the provinces and territories to create 
fast lanes for processing certain family litigation in cases of violence and highly conflictual situations; 
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Recommendation No. 21: the Regroupement recommends rewriting section 7.7 as follows 
 
7.7 (1) Legal advisers have a responsibility to screen for family violence and to inform their clients of all 
processes available for resolving the matters that may be the subject of an order under this Act, including 
family dispute resolution mechanisms. 
 
7.7 (2) It is also the duty of every legal adviser who undertakes to act on a person’s behalf in any 
proceeding under this Act 
(a) to assess whether family violence may be present, using an accredited family violence screening 
tool, and the extent to which the family violence may adversely affect 
(a) the safety of the party or a family member of that party, and 
(b) the ability of the party to negotiate a fair agreement.39 
 
 
Recommendation No. 22: the Regroupement recommends that a subsection be added to section 7.7 
 
7.7 (4) In order for these recommendations to have the anticipated positive results, the government of 
Canada must provide for a transfer of additional resources from the federal government to the 
provincial and territorial governments. Those funds must be used to fund mandatory training for various 
actors and ensure that the other recommendations set out above are properly implemented. 
 
 
Providing adequate funding for the measures provided in the Act 
 
As noted in the introduction, the Regroupement welcomes the changes to several points made by 
Parliament. However, in order for those measures to bear fruit and be as effective as possible, they 
must be accompanied by a transfer of adequate resources to the provincial governments, in particular 
to fund legal aid. 
 
The Regroupement believes that access to legal aid should be substantially expanded, to ensure that 
everyone is able to exercise their rights and thus have access to justice. Everywhere in Canada there are 
many women who are financially disadvantaged and are still without access to justice today. In Quebec, 
the fees paid to lawyers in private practice through legal aid are so low that many refuse to accept legal 
aid mandates, particularly for more complex cases such as cases where there is violence. The effect is to 
limit the number of lawyers available, particularly in rural regions, and to significant lengthen times. 
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LAW/ASSOCIATION NATIONALE FEMMES ET DROIT, Op cit., p. 10. 
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On the other hand, the Quebec government covers up to 7.5 hours of mediation for all couples with 
children. It is not surprising that many women agree to go to mediation, at the expense of their safety, 
rather than assert their rights in court: they simply do not have the financial resources to pay the lawyer 
who would represent them. They also hope that by trying to “settle their case” through mediation, they 
will put an end to the violence and harassment. Unfortunately, the reality is often very disappointing. 
 
The people primarily affected by this lack of financial resources, as we know, are women. Their incomes 
are lower than men’s, even for similar jobs or with equal education, they often hold less well-paid 
employment, and they work part-time more often than men. 
 
That being the case, it is essential that the federal government take this reality into account and 
significantly increase the funds allocated to the provinces, to increase funding for legal aid. 
 
Recommendation No. 23: the Regroupement recommends that a new section be added to the Act 
 
The federal government must transfer adequate resources to the provincial and territorial governments 
that are allocated specifically to legal aid. 
 
 
Conclusion 
 
As noted in the introduction, we welcome certain steps forward taken by Parliament in this bill, and 
particularly the fact that family violence is recognized as a reality and measures are incorporated for 
taking it into consideration and trying to reduce its consequences. However, and surely as a result of a 
lack of information about this issue, numerous points are missing from the bill that would offer an 
additional guarantee of safety for women and their children. The power imbalance that still exists today 
in many couples means that the existing procedures for granting a divorce must not be the same for a 
woman who is a victim of family and spousal violence. Their safety, and the safety of their children, is at 
stake. We therefore strongly hope that Parliament will expand the bill to include these points. 
 
For future bills, and in general, we also urge Parliament to give greater consideration to the inequalities 
that exist between women and men, the inequalities between different social classes, and financial 
inequalities, but also unequal access to information and to justice. 
 


