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House of Commons Standing Committee

About me

I am a lawyer in private practice with a small firm in Ottawa. | have clients across the country
with claims against financial institutions. While these clients have different complaints and
different backgrounds, what they have in common is that they are consumers of financial
services who claim that they have received poor service from their trusted advisers. In almost
every file we review, there is compelling evidence of signature falsification. Yet in none of these
cases have the institutions reported this wrongdoing to regulators or their clients.

| am also a member of the Canadian Bar Association’s Elder Law Executive Committee and the
Ontario Securities Commission’s Investor Advisory Panel. As a consumer advocate | routinely
comment on Canadian Securities Administrators, Ontario Securities Commission, Mutual Fund
Dealer Association, Investment Industry Association of Canada and Financial Services
Commission of Ontario consultations. | also educate consumers and industry participants on
regulatory and common law standards.

This submission in on my own behalf and that of MBC Law Professional Corporation. We
request the opportunity to discuss the consumer’s perspective with the House of Commons’
Finance Committee.

Position
From my experience as a lawyer for Canadian consumers, the present system in which financial
institutions police themselves has failed. This failure is a systemic risk to the credibility of the

Canadian financial system.

The trust relationship in crisis

The bedrock of consumer protection in the financial services industry is society’s trust in
financial institutions to look after the interests of their customers. Consumers of financial
services rely on their financial institutions to give them good advice about their choices and to
look after their money. Regulators rely on these institutions to monitor the behaviour of their
staff to ensure compliance with consumer protection law. Most of these institutions represent
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to the public that they only act in the best interest of their customers. They say that they
adhere to best practices.

Recent evidence published in the news media lays bare that these representations are false in
practice. This evidence suggests that Canadian financial institutions engage in two practices
that are inconsistent with consumer protection.

e The first is reported up-selling tactics by which financial institutions encourage their
customers to open accounts and make decisions that are profitable for the institutions,
but costly and unnecessary for the consumers.

e The second is reported misuse of client signatures. Sometimes, the reports suggest that
clients are asked to sign documents in blank, to be filled in later by their advisers.
Sometimes, the reports suggest that signatures given for one purpose are used for
another purpose, not authorized by the customer.

Both of these reported misuses suggest a breakdown in the relationship between the consumer
and the financial institution. Both of these reported misuses suggest that the regulators cannot
continue to rely upon the financial institutions to police themselves.

Informed Consent

The problem with the misuse of signatures is that clients do not give informed consent to the
transactions for which their signatures are used. When a doctor meets a patient, the doctor
must explain the purpose of the prescribed treatment as well as the risks. It is for the patient to
give “informed consent” to accept the risks for the benefits of the prescription. Similarly with
financial services, consumers must understand their choices and the costs associated with
those choices. Understanding is not achieved nor evidenced by jargon-filled fine print
documents that no one reads or comprehends. However, this is the standard way in which
financial institutions claim that they warn their customers of costs and risks.

If a financial institution knows of a better product or service, the consumer should be told in
plain language. If the financial institution makes a recommendation based upon a profit to itself
and not a benefit to its customer, the customer has not given informed consent to the
transaction.

Regulation by principle

It has been the Canadian experience that regulators govern their mandates by expressing
principles, which their licensees and registrants must enforce. Regulators then investigate
allegations of misconduct rather than conduct systematic oversight audits. So long as financial
institutions fail to police themselves, principled regulation will fail. The historical reliance of
regulators on financial institutions to self-police has resulted in the erosion of Canadians trust in
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the financial system as evidenced by the recent publicity surrounding the media investigations.
This is a systemic risk.

Who is at fault?

As a lawyer, this question is first and foremost in my daily practice. For regulators, however,
solutions are more important than the findings of fault. It is common practice for regulators to
blame the employees and agents of the financial institution, the people who mislead their
clients and customers. This is no more than finding a convenient scapegoat. It misses the key
role of the financial institutions that serves to incent bad behavior. A prime example is the
payment of bonuses and commissions based on volume of sales, in effect conflicted
remuneration. The employees and agents, however, are not the “root cause” of the problem.

Financial institutions are not incented to run effective compliance regimes, because such a
system would reduce sales. Financial institutions must implement a monitoring and compliance
strategy to detect misconduct at an early stage. They must identify “red flags” that are the early
warning system to detect misconduct that may be systemic in nature. They must warn those
consumers that were put in harm’s way by the risks associated with the red flags.

As Joseph Stalin is quoted as having said (although likely in Russian), “One death is a tragedy. A
million deaths is just a statistic.” Unfortunately, regulators have to consider the million
iterations, the statistics. How can financial institutions be incented (whether by carrot or by
stick) to police themselves to prevent abuse of the trust of their customers?

The solutions

The first solution starts with responsibility. Regulators should penalize financially institutions
when their staff misbehaves. Penalties should be both financially (fines) and reputational
(publication publication of wrongdoings). If it is the culture of these organizations to incent bad
behaviour with conflicted compensations, management of the financial institution should bear
the cost and the shame of prosecution. A rogue employee may sign up several vulnerable
clients with a product or service that is lucrative to the employer, but not in the interests of the
clients. Even where the employer could not reasonably be expected to know, it is incumbent
upon the employer to put in place a system to keep rogue employees out of their institutions
and then to weed them out if they are only discovered to be such after the fact.

Financial institutions owe a duty to warn all consumers who have had contact with the rogue
employee. Immediately. The right of the employee to a fair hearing is overwhelmed by the
rights of consumers who might be harmed by the misconduct of that employee. Financial
institutions who do not act promptly to protect their clients should be penalized for such
failure.

3|Page



Responsibility should be applied to managers at a high level. It may be true that the president
of the financial institution is not directly responsible for the training and supervision of a
member of the line staff. However, the president is responsible for the culture and policy that
allowed that staff to misbehave. Isolating the misbehaving employee as being the only one to
face punishment does nothing to solve the situation.

The second solution starts with publication. “Name and shame” works in a competitive
environment where consumers have a choice between service providers. While it is true that a
registrant may be more encouraged to plead guilty where the misconduct will not be published,
the public is best served by full disclosure of who did what and to whom. Name and shame is
key to increasing the credibility of Canadian financial regulations and, in turn, the trust of
Canadians in our financial system.

Conclusion
The House of Commons’ Finance Committee hearings next week are an important opportunity

to show Canadians that those in charge of our financial regulatory process are listening to
Canadians. We must show that concerns have been heard, will be investigated, and that
Canadian consumers will be protected. It is time to turn the tide and stem the erosion of trust.

If we can provide any further background information or submissions to assist the Committee’s
consideration of these issues, we will be pleased to do so in any format and on any issues that
the Committee deems best.

Thank you for your careful consideration and timely interventions.

Harold Geller -
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