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Judicial training on the traumatic impact of sexual assault to increase  
access to justice in sexual assault cases 

 
Providing Canadians who have survived sexual assault ("survivors") with effective, 
meaningful access to justice means addressing key disincentives to reporting this crime or 
participating in a trial.   

Canadian who decide to come forward with an incident of sexual assault often face 
formidable disincentives to reporting and trial participation, including stigma and the risk of 
an adverse, publicly available determination regarding credibility as a witness due to the 
impact of trauma from sexual assault on memory.  In this submission supporting Bill C-337, 
the Judicial Accountability through Sexual Assault Law Training Act, we provide a single 
recommendation regarding Bill C-337 supported by three insights from the perspective of 
survivors on the existing disincentives to reporting and trial participation in the current 
environment without consistent judicial education across Canada on sexual assault and 
trauma.  Such disincentives include uncertainty among survivors whether participating in a 
court case will involve the risk of re-traumatization the risk of an unfairly adverse credibility 
determination. Survivors who perceive these disincentives are less likely to come forward 
after experiencing sexual assault. Many survivors see the sexual assault trial process as an 
unpredictable lottery without assurance of how they will be treated by courts (similar to the 
process of reporting to police as described by Robyn Doolittle in her "Unfounded" series of 
articles in The Globe & Mail). The pervasiveness of these disincentives mean that many 
cases go unreported, unprosecuted or otherwise unresolved.  Legal resources that could be 
used to reduce the risk of future sexual assaults for Canadian youth are therefore not fully 
utilized and current levels of sexual assault are likely to remain resistant to change. 

1.  Recommendation:  Ensure that section 3 of Bill C-337 is interpreted to include 
training on the neurobiological impact of trauma and trauma-informed practices. 

Consistency in the administration of justice promotes the rule of law.  The report (the 
“Report”) issued by the Minister of Status of Women entitled “Setting the Stage for a 
Federal Strategy Against Gender-Based Violence” already recommends that training be 
provided for the judiciary on the role of trauma in sexual assault in order to reduce the re-
traumatization of survivors and facilitate successful prosecution. Currently Canadian 
common law regarding the legal issue of judicial consideration of the impact of trauma on 
survivors remains somewhat unsettled.  Without settled common law or consistent judicial 
training (or practice) on this point, survivors have no assurance regarding the level of 
knowledge or nature of beliefs a particular judge may bring to the courtroom about the 
traumatic impact of sexual assault.  Not all Canadian judges have had the benefit of training 
by Dr. Lori Haskell on trauma, as Justice Robin Camp received after the complaint to the 
Canadian Judicial Council regarding his question about why a survivor did not simply keep 
her "knees together".  Consequently, not all judges are aware that the non-linear memory 
or memory gaps that can result from traumatic incidents such as sexual assault can lead to 
either complex, non-linear witness narratives about crime in the courtroom. To reduce 
existing disincentives to trial participation, section 3 of Bill C-337 which refers to "matters 
related to sexual assault law" should be interpreted to include training on the impact of 
trauma on survivors, including a trauma-informed framework for assessing credibility in 
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sexual assault cases and practices to avoid re-traumatization of survivors (such as providing 
a written decision, and ideally trial transcripts as well, in sexual assault cases to facilitate 
processing by survivors of decision content in the context of any post-trial support that may 
be necessary such as counselling through victim-witness assistance programs).  

2.  Insight:  Bill C-337 can resolve current inconsistencies in judicial consideration 
of the effects of trauma, in turn addressing disincentives to reporting or trial 
participation and increasing effective access to justice for survivors across 
Canada. 

In the current legal environment without judicial training on sexual assault and trauma how 
can survivors form a reasonable expectation regarding how they are likely to be treated by 
a court in a trial? Should they reasonably expect the offender to be acquitted on the basis of 
a survivor's supposed capacity to consent while intoxicated as in the decision of Justice Greg 
Lenehan of Nova Scotia in R. v. Al-Rawi? Should survivors reasonably expect to be asked, 
as Justice Robin Camp in R v. Wagar, why they couldn't "just keep your knees together" or 
take other physical action to stop or prevent the assault, and that they therefore might 
need to complain to the Canadian Judicial Council about such remarks?  Or should they 
reasonably expect the judge to specifically consider the impact of trauma on survivors as 
Justice Marvin Zuker did in R. v. Ururyar, only to have this approach subsequently be 
appealed on the grounds of bias against the alleged offender?  It is not in the best interest 
of the Canadian legal system for such inconsistencies to persist.  Without a training policy of 
some kind it remains uncertain how survivors can be made aware of the type of treatment 
they can reasonably expect from a court at trial. 

Judicial training can provide survivors with a basis to expect reasonable treatment from the 
Canadian legal system in sexual assault cases in view of evidence-based research on the 
neurobiology of trauma.  However, at present, there are material differences among 
jurisdictions.  For instance, the proceedings of the BC Justice Summit of November 2015 
recommended the development of "a common educational curriculum to create a trauma-
informed justice and public safety sector.”  No other jurisdiction appears to be considering 
such curriculum at the provincial level.  In addition, there is little transparency around 
judicial training so it is difficult for survivors to form a reasonable expectation around 
judicial knowledge of trauma.  More information, in fact, is available about the extent of 
police training on this topic.  A mismatch between the availability of judicial training and 
police training on the traumatic effect of sexual assault is unlikely to promote consistency in 
the administration of justice.  In addition, an adverse judicial determination regarding 
credibility of a survivor as a witness due to the impact of trauma from an assault (where the 
formation of memories about assault are themselves neurobiologically inhibited or otherwise 
fragmented by trauma) risks inadvertently raising the issue of victim blaming.  Without Bill 
C-337, judicial knowledge of and beliefs about sexual assault and trauma are likely remain 
inconsistent across both individual courts and jurisdictions. 

Specifically, judicial training should include information from Dr. Lori Haskell such as the 
below excerpt from her article “Understanding and Responding to the Psychological Harms 
of Sexual and Domestic Violence:  a Trauma Informed Approach” describing the 
neurobiological impact of trauma on survivors as follows:  
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 “One of the major advances in our understanding of trauma pertains to the ways in 
which traumatic memories are encoded. This encoding has significant implications for 
how people relate their experiences of abuse, violence and trauma. A traumatic 
experience such as a sexual assault or experience of domestic violence is a threat or 
injury that requires self-protective reaction– essentially fight or flight. During a 
traumatic experience the neurobiological responses dominate and these self-
protective reactions literally hijacks the brain and body in order to achieve survival 
against the perceived threat. 
… 
Very often in a sexual assault and rape case, a victim’s presentation is not a 
straightforward narrative or linear recounting of her experiences, but instead may be 
rather a fragmented non-linear narrative with moments of intense affect, along with 
moments of questioning and confusion. This is a common pattern of recall of 
traumatized persons. 
 
During and following a sexual assault victims may: 
• Not be able to make self-protective decisions and fail to fight or otherwise 
physically resist during the assault 
• Experience “frozen fright” during the assault 
• Have difficulty remembering specific details of the event, especially if they have 
had a freeze or dissociative response 
• Exhibit no apparent emotional expression following the assault 
• Struggle with decision making 
• Have great difficulty processing information and forming a narrative. 
• Demonstrate a loss of memory for events preceding the assault 
• Seek mental and physical health care but if they do, they may not consult with a 
professional with specialized training in psychological trauma. They often are given 
diagnoses or explanations that do not capture the depth of their experience or worse 
which pathologize them, which can then, in turn, undermine their credibility.” 
(See attached Resource List for full article citation.) 
 

3.  Insight:  Without Bill C-337, the administration of justice in Canadian sexual 
assault cases will remain without the benefit of current research on the needs of 
crime victims due to trauma. 

Educational resources already exist at the federal and provincial level on the issue of 
trauma-informed practices.  Examples include the BC Justice Summit and research by the 
federal Department of Justice on "survival learning" by victims of traumatic or violent crime 
(See attached Resource List.)  However, in Canada practical policy tools have yet to take 
existing research from theory to practice.  Numerous other jurisdictions have already taken 
this approach.  In September 2016, the city of Baltimore announced that it has created 
trauma-informed victim-centered interview rooms for its police Special Investigations 
Section.  Baltimore has also created trauma training for its public sector.  In 2013, English 
courts began allowing survivors of traumatic crimes to pre-record both their testimony 
regarding evidence and cross-examinations.  In a recent publication on trauma-informed 
care, the Office on Violence Against Women of the United States Department of Justice 
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observed that the U.S. legal system benefits from training that acknowledges the impact of 
trauma experienced in the aftermath of sexual assault.  In Sydney, Australia, courses are 
available for the legal profession and judiciary on trauma-informed legal practices.  The 
Canadian legal system has not yet integrated the lessons from this research into its 
administration of justice. 
 

4.  Insight:  Without Bill C-337, survivors involved in cases lacking judicial 
knowledge of the traumatic nature of sexual assault may need to resort to federal 
or provincial judicial complaint processes to address uninformed decisions, which 
may not effectively promote the rule of law.  

A survivor who has encountered lack of knowledge at the judicial level about the traumatic 
impact of sexual assault has few options available in order to correct or otherwise address 
such misconceptions.  One available option used recently regarding Justice Robin Camp is 
the federal judicial complaint procedure.  The judicial complaint procedure was likely 
designed primarily to address issues of actual or perceived lack of impartiality, integrity or 
independence, and was likely not intended to be used to address judicial training or 
substantive knowledge issues.  In addition, the judicial complaint procedure would seem to 
be available (or effective) only in extreme cases regarding obvious lack of relevant 
knowledge requiring immediate public correction.  The availability of such judicial complaint 
processes is not sufficient to promote survivor confidence in the rule of law.  Confidence in 
the rule of law is also not effectively promoted by public calls for removal of specific judges, 
as seen recently with Justice Gregory Lenehan in Nova Scotia. 

Conclusion 

In conclusion, if trauma-informed educational resources were made more widely available 
through judicial training, survivors could have more assurance that the trial process is likely 
to include awareness of the experience of sexual trauma enabling them to participate more 
effectively in the legal process.  These educational resources about the impact of trauma 
already exist – they simply need to be made more widely available to the judiciary and used 
to inform existing judicial practices in a systematic manner.  Since much of the information 
about sexual assault trials received by survivors is made available through press coverage, 
without publicly available assurances for survivors of the prospect of reasonably trauma-
informed treatment by courts the Canadian criminal justice system is likely to be seen by 
survivors as a remedy of last resort.  The Canadian Judicial Council's "Ethical Principles for 
Judges" emphasizes the importance of the appearance of justice, not just justice itself.  
Since justice must both actually be done and appear to be done in an effective legal system, 
surely the appearance of justice for survivors in sexual assault trials is an issue of broad 
public interest that merits reasonable, publicly available assurances of adequate knowledge 
through consistent judicial training.  
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